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COAL  MANAGEMENT 

AGENCY:  Bureau  of  Land  Manage¬ 
ment,  Interior. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  proposed  rulemak¬ 
ing  sets  out  the  procedures  the  Secre¬ 
tary  of  the  Interior  proposes  to  use  in 
carrying  out  the  authority  granted 
him  to  manage  Federally-owned  coal 
through  leasing  or  exchange  under 
the  provisions  of  the  Mineral  Leasing 
Act  of  1920,  as  amended;  the -Mineral 
Leasing  Act  for  Acquired  Lands,  as 
amended;  the  Federal  Land  Policy  and 
Management  Act  of  1976;  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977;  the  Multiple  Mineral  Develop¬ 
ment  Act  and  other  related  Acts. 
These  procedures  are  to  be  carried  out 
in  a  manner  that  will  afford  protec¬ 
tion  for  the  environment. 

DATE:  Comments  by  May  18,  1979. 
Only  those  comments  received  by  the 
above  date  will  be  considered. 

ADDRESS:  Comments  are  to  be  sent 
to:  Director  (210),  Bureau  of  Land 
Management,  1800  C  Street,  N.W., 
Washington,  D.C.  20240.  Comments 
will  be  available  for  public  review  in 
Room  5555  of  the  above  address 
during  regular  working  hours  (7:45 
a.m.-4:15  p.m.)  Monday  through 

Friday. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Don  Mitchell,  202-343-4537,  or 

Robert  C.  Bruce,  202-343-8735, 

SUPPLEMENTARY  INFORMATION: 
This  proposed  rulemaking  is  designed 
to  establish  the  procedures  that  the 
Secretary  of  the  Interior  will  use  to 
carry  out  his  authority  to  manage 
Federal  coal,  through  leasing  or  ex¬ 
changing  of  coal  interests  and  other 
actions.  This  authority  is  granted 
under  the  provisions  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  181  et  seq.);  the  Mineral  Leas¬ 
ing  Act  for  Acquired  Lands,  as  amend¬ 
ed  (30  U.S.C.  351  et  seq.);  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1701  et  seq.);  the  Sur¬ 
face  Mining  Control  and  Reclamation 
Act  of  1977  (30  U.S.C.  1201  et  seq.); 
the  Multiple  Mineral  Development 
Act  (30  UJ5.C.  521  et  seq.);  and  the  De¬ 
partment  of  Energy  Organization  Act 
(42  U.S.C.  7191  et  seq.).  These  proce¬ 
dures  are  to  be  carried  out  in  a 
manner  that  will  afford  protection  for 
the  environment. 


This  proposed  rulemaking  consoli¬ 
dates  all  regulations  concerning  the 
management  of  coal  in  a  new  Group 
3400  in  Title  43.  At  the  present  time, 
coal  is  handled  in  the  same  manner  as 
other  leasable  minerals  (except  oil  and 
gas)  and  is  covered  by  the  provisions 
of  Part  3500  of  Title  43  of  the  Code  of 
Federal  Regulations.  Because  of  the 
special  considerations  required  in  the 
disposal  of  coal  in  recently  enacted 
legislation,  it  was  decided  that  the  eoal 
program  of  the  Department  of  the  In¬ 
terior  needed  special  handling  and  all 
references  to  coal  should  be  removed 
from  Part  3500  and  placed  in  a  new 
group  that  addresses  coal  exclusively. 
In  addition,  Part  3500  will  be  rewritten 
to  eliminate  all  references  to  coal  and 
to  make  Part  3500  easier  to  read  and 
understand. 

This  proposed  rulemaking  is  a  fur¬ 
ther  step  by  the  Department  of  the 
Interior  in  carrying  forward  a  new 
Federal  coal  management  program. 
This  new  program  was  initiated  in  re¬ 
sponse  to  the  President’s  May  23, 1977, 
Environmental  Message;  the  Presi¬ 
dent’s  May  24,  1977,  direction  to  the 
Secretary  of  the  Interior  to  establish 
and  implement  an  environmentally- 
sound  comprehensive  Federal  coal 
management  program;  and  the  Presi¬ 
dent’s  Energy  Plan  of  April  29,  1977, 
which  stressed  the  need  to  increase 
national  coal  production  to  meet  the 
Nation’s  growing  energy  needs  while 
diminishing  its  dependence  on  import¬ 
ed  oil  and  gas.  The  statutory  base  for 
coal  management  has  been  altered 
substantially  over  the  last  three  years 
by  the  passage  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1976,  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  the  Surface  Mining  Con¬ 
trol  and  Reclamation  Act  of  1977,  the 
Department  of  Energy  Organization 
Act  of  1977,  and  the  Federal  Coal 
Leasing  Amendments  of  1978.  This 
new  statutory  and  program  direction 
is  reflected  in  the  proposed  rulemak¬ 
ing. 

On  September  27,  1977  in  NRDC  v. 
Hughes,  437  F.  Supp.  981  (DCC  1977), 
modified  454  F.  Supp.  148  (DDC  1978) 
it  was  held  that  the  1975  final  environ¬ 
mental  statement  on  a  proposed  Fed¬ 
eral  coal  management  program 
(termed  Energy  Minerals  Activity  Rec¬ 
ommendation  System  (EMARS))  was 
inadequate.  The  accompanying  order 
required  the  Department  of  the  Interi¬ 
or  to  prepare  a  supplement  to  that  en¬ 
vironmental  statement  which  would 
address  certain  coal  management 
issues.  The  Secretary  chose  not  to 
simply  publish  a  supplement  but  in¬ 
stead  to  develop  a  new  program  re¬ 
sponsive  to  the  many  statutory 
changes  and  new  program  directions 
which  had  been  made  since  the  filing 
of  the  1975  statement.  As  a  result,  an 
entirely  new  draft  environmental 


statement  was  issued  on  December  15, 
1978,  which  addresses  a  new  preferred 
alternative  coal  management  program. 

In  that  environmental  statement,  as 
appendix  A,  was  a  set  of  example  regu¬ 
lations  for  the  preferred  alternative. 
As  a  first  step  in  the  rulemaking  proc¬ 
ess,  the  Department  of  the  Interior 
published  a  notice  of  intent  to  propose 
rulemaking  in  the  Federal  Register 
of  December  15.  1978  (43  FR  58776), 
which  requested  comments  on  the  ex¬ 
ample  rulemaking  in  the  draft  envi¬ 
ronmental  statement.  The  notice  of 
intent  requested  comments  by  Febru¬ 
ary  13,  1979,  but  a  later  notice  made  it 
clear  that  any  comments  received 
prior  to  publication  of  the  proposed 
rulemaking  would  be  considered. 

As  a  result  of  the  notice  of  intent  to 
propose  rulemaking,  the  Department 
of  the  Interior  received  22  written 
comments.  Six  of  the  comments  were 
from  mining  companies,  four  were 
from  Federal  agencies,  seven  were 
from  interest  groups,  with  three  repre¬ 
senting  industry  interest  groups  and 
four  representing  environmental  inter¬ 
est  groups,  one  comment  was  from  a 
State  governmental  agency  and  four 
were  from  private  individuals.  Oral 
comments  were  received  at  hearings 
and  meetings  held  on  the  environmen¬ 
tal  statement.  In  addition,  written 
comments  submitted  on  the  draft  envi¬ 
ronmental  statement  after  close  of  the 
comment  period,  to  the  extent  they 
were  relevant,  were  treated  as  com¬ 
ments  on  the  notice  of  intent  to  pro¬ 
pose  rulemaking.  Each  of  the  written 
comments  and  all  of  the  oral  com¬ 
ments  received  were  carefully  consid¬ 
ered  during  the  preparation  of  the 
proposed  rulemaking  and  are  dis¬ 
cussed  as  part  of  this  preamble. 

Subpart  3400  contains  material  that 
applies  generally  to  all  the  subparts  of 
the  proposed  Group  3400.  It  contains: 
Citations  to  the  statutory  authorities 
exercised  in  promulgating  this  pro¬ 
posed  rulemaking;  a  division  of  respon¬ 
sibilities  among  the  agencies  in  the 
Department  of  the  Interior  that  have 
a  role  in  managing  Federal  coal;  defi¬ 
nitions  of  the  terms  used  throughout 
Group  3400;  a  statement  of  the  Feder¬ 
al  lands  that  are  subject  to  the  provi¬ 
sions  of  the  group,  especially  the  leas¬ 
ing  provisions  of  Group  3400;  and  a  de¬ 
scription  of  the  membership  and  func¬ 
tions  of  the  regional  coal  teams  that 
have  a  central  role  in  administering 
the  provisions  of  Group  3400. 

The  authorities  section  lists  all  stat¬ 
utes  that  are  significant  sources  of  au¬ 
thority  for  the  proposed  rulemaking. 
Each  subsequent  subpart  of  the  pro¬ 
posed  rulemaking  contains  a  reference 
to  this  general  list  and  notes  a  specific 
statute  or  section  of  a  statute  only  if 
that  subpart  chiefly  implements  or  is 
chiefly  derived  from  that  authority. 
The  example  regulations  carried  the 
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authorities  cited  in  the  existing  Group 
3500  regulations  into  each  of  its  sub¬ 
parts,  with  the  addition  of  authorities 
that  did  not  exist  when  the  coal  regu¬ 
lations  were  last  revised  in  1970.  The 
proposed  rulemaking  alters  only  the 
format  of  the  example  rulemaking,  as 
indicated  above.  No  comments  were  re¬ 
ceived  on  the  authorities  section  of 
the  example  rulemaking.  The  respon¬ 
sibilities  section  was  not  in  the  exist¬ 
ing  Group  3500  regulations.  The  sur¬ 
face  management  regulations  for 
mining  operations  (43  CFR  Subpart 
3041,  May  17,  1977)  contain  some  of 
the  material,  but  their  scope  is  not  as 
broad  and  the  passage  of  the  Surface 
Mining  Control  and  Reclamation  Act 
changed  much  of  those  regulations. 

The  responsibilities  section  appeared 
for  the  first  time  in  the  example  rule- 
making  and  is  carried  forward  into  the 
proposed  rulemaking  with  several 
changes.  One  noteworthy  change  in 
section  3400.04  is  the  qualification  in 
section  0-4(aXl)  that  makes  it  clear 
*  than  only  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
will  formally  designate  lands  unsuit¬ 
able  for  mining  operations  under  sec¬ 
tion  522(c)  of  the  Surface  Mining  Con¬ 
trol  and  Reclamation  Act.  In  addition, 
section  0-4(cX6)  was  added  to  ensure 
the  inclusion  of  the  Office  of  Surface 
Mining  Reclamation  and  Enforce1 
ment’s  role  as  the  negotiator  of  coop¬ 
erative  agreements  with  the  States  on 
State  enforcement  of  reclamation  laws 
on  federal  lease  operations  under  sec¬ 
tion  523(c)  of  the  Surface  Mining  Con¬ 
trol  and  Reclamation  Act. 

Two  comments  were  offered  on  the 
responsibilities  section  of  the  example 
rulemaking.  The  first  comment  sug¬ 
gested  that  the  Fish  and  Wildlife  Serv¬ 
ice  could  not  carry  out  its  responsibil¬ 
ities  under  the  rulemaking  unless  it 
had  the  authority  to  designate  lands 
unsuitable  for  coal  development 
rather  than  simply  recommending 
lands  as  unsuitable.  The  Secretary  of 
th$  Interior  by  authorization  of  the 
Surface  Mining  Control  and  Reclama¬ 
tion  Act  has  delegated  the  authority 
to  designate  lands  as  unsuitable  to  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement. 

The  agency  making  the  unsuitability 
determination  Vill  give  careful  consid¬ 
eration  to  the  recommendations  of  the 
Fish  and  Wildlife  Service  prior  to 
making  its  final  decision. 

A  second  comment  on  the  responsi¬ 
bilities  section  recommended  that  the 
Bureau  of  Land  Management  be  re¬ 
quired  to  obtain  the  concurrence  of 
the  land  owner,  if  it  is  someone  other 
than  the  Federal  Government,  before 
determining  an  appropriate  poetmin¬ 
ing  land  use  of  surface-mined  lands. 
Postmining  land  use  is  determined 
through  the  Bureau  of  Land  Manage¬ 
ment’s  land  use  planning  process,  reaf¬ 


firmed  at  time  of  lease  offering,  and 
again  during  review  of  the  mining  and 
reclamation  permit  application.  Where 
private  surface  overlays  Federal  coal, 
the  surface  owner’s  choice  of  postmin¬ 
ing  land  use  is  given  the  highest  prior¬ 
ity,  subject  to  provisions  of  the  Sur¬ 
face  Mining  Control  and  Reclamation 
Act  (See  30  CFR  780.23,  816.131)  and 
mitigating  measures  during  the  envi¬ 
ronmental  assessment  process  under 
the  National  Environmental  Policy 
Act  of  1969.  No  changes  were  made  in 
the  proposed  rulemaking  as  a  result  of 
the  comments  offered.  In  fact,  the 
proposed  rulemaking  requires  surface 
owner  approval  of  any  land  use  sub¬ 
stantially  different  from  the  pre¬ 
mining  land  use  ($  3465.4). 

The  terms  in  the  definitions  section 
were  drawn  from  all  subparts  of  the 
present  Group  3500  regulations.  These 
were  substantially  supplemented  by 
definitions  in  the  example  rulemaking 
to  incorporate  terms  introduced  by 
new  legislation  as  well  as  to  clarify  ex¬ 
isting  usage.  The  proposed  rulemaking 
is  even  more  inclusive  in  an  attempt  to 
make  the  use  of  terms  in  each  subpart 
of  the  proposed  rulemaking  consistent 
and  to  reduce  ambiguity  and  confu¬ 
sion.  To  make  the  usage  consistent 
throughout  the  new  Group  3400,  new 
definitions  were  added  to  those  in  the 
example  regulations  for  the  following 
terms:  Bypass  coal;  compliance  bond; 
Federal  lands;  lease;  licensee;  and  li¬ 
cense  to  mine.  The  definition  of  com¬ 
mercial  quantities  in  $3400.0-5(1)  was 
corrected  from  the  example  regula¬ 
tions— subsection  (1X2)  was  changed 
from  “lease  issued  after  August  4, 
1976,”  to  “lease  issued  before  August  4, 
1976”. 

Definitions  relating  to  functions  of 
the  Office  of  Surface  Mining  Reclama¬ 
tion  and  Enforcement  or  terms  that 
apply  to  mining  operations  on  private 
lands  and  the  Federal  lands  review  are 
intended  to  be  the  same  as  those  con¬ 
tained  in  the  permanent  program  reg¬ 
ulations  of  the  Office  of  Surface 
Mining  Reclamation  and  Enforce¬ 
ment.  The  timing  of  the  publication  of 
that  agency’s  final  rulemaking  and 
this  proposed  rulemaking  has  made  it 
difficult  to  assure  that  all  definitions 
are  identical  in  substance,  if  not  in 
wording.  Any  discrepancies  between 
the  definitions  and  other  aspects  of 
the  two  rulemakings  will  be  resolved 
in  the  preparation  of  the  final  rule- 
making  for  this  program. 

Several  comments  were  directed  to 
the  definitions  section  of  the  example 
rulemaking.  One  comment  suggested 
that  the  definition  of  the  term  “fair 
market  value’’  include  not  only  the 
bonus  payment  but  also  rentals  and 
royalties.  The  comment  pointed  out 
that  the  higher  royalties  have  the 
effect  of  lowering  the  bonus  in  a  fair 
market  value  estimate.  After  careful 


consideration,  a  minor  change  was 
made  in  the  definition  of  the  term 
“fair  market  value”. 

The  definition  of  the  term  “logical 
mining  unit”  drew  two  comments  that 
asked  for  a  change  in  the  25,000  acre 
limitation  and  the  40  year  limitation 
incorporated  in  the  definition.  These 
limitations  are  statutorily  imposed 
and  cannot  be  changed. 

A  comment  suggested  changes  in  the 
definition  of  the  term  “maximum  eco¬ 
nomic  recovery”.  Even  though  the 
comment  was  considered  and  no 
change  was  made  in  the  definition,  the 
Department  of  the  Interior  solicits 
comments  on  whether  the  term  should 
be  redefined  to  use  the  marginal  cost 
and  the  marginal  revenue  of  all  seams, 
to  use  strictly  the  average  cost  and 
average  revenue  of  all  seams,  or  to  use 
some  other  definition.  Under  the  pres¬ 
ent  definition,  a  lessee  will  mine  those 
seams  which  can  be  collectively  ex¬ 
tracted  at  a  normal  level  of  profit  with 
consideration  given  to  social  and  eco¬ 
nomic  costs. 

An  interagency  task  force  is  present¬ 
ly  considering  the  methods  employed 
by  the  Department  in  determining  fair 
market  value  and  the  proposal  for  de¬ 
termining  maximum  economic  recov¬ 
ery.  The  task  force  report  will  be  sub¬ 
mitted  in  April,  will  be  made  public, 
and  will  be  considered  by  the  Secre¬ 
tary  when  he  renders  his  decision  on 
these  proposed  regulations. 

Finally,  a  comment  on  the  definition 
of  the  term  “written  consent”  suggest¬ 
ed  that  the  term  "negative  consent” 
should  also  be  defined.  This  comment 
has  not  been  adopted  because  the  re¬ 
fusal  to  give  consent  process  is  fully 
described  in  $$3420.2-3  and  3420.6  of 
the  proposed  rulemaking. 

Sections  3400.1  through  3400.3  are 
derived  from  the  coal  related  provi¬ 
sions  of  the  existing  Subparts  3500 
and  3501.  These  sections  are  the  focus 
of  two  comments.  The  first  comment 
indicated  that  $3400.3-1  was  in  con¬ 
flict  with  $  3420.2-5.  An  analysis  of  the 
two  sections  did  not  disclose  any  such 
conflict  and  no  changes  have  been 
made  in  either  of  the  two  sections  of 
the  proposed  rulemaking. 

A  second  comment  from  the  same 
source  requested  changes  in  $  3400.3-3 
of  the  example  rulemaking.  The  first 
change  would  require  the  Secretary  of 
Ariculture  to  make  a  formal  finding 
for  decisions  under  $  3400.3-3(bX2). 
The  second  change  was  to  provide 
some  method  of  appeal  or  protest 
within  the  Department  of  the  Interior, 
when  it  is  alleged  that  the  finding 
cannot  be  sustained.  The  comment 
also  suggested  that  a  possible  alterna¬ 
tive  way  of  achieving  the  same  result- 
providing  for  a  review  of  the  facts  in 
contention  when  the  decision  is  made 
by  another  agency— might  be  to  allow 
the  Department  of  the  Interior  to 
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lease  under  these  conditions  only 
when  such  leasing  is  in  accord  with  a 
land  use  plan  developed  under  the  Na¬ 
tional  Forest  Management  Act,  there¬ 
by  allowing  the  issue  to  be  contested 
under  the  Department  of  Agriculture’s 
planning  rules.  The  change  proposed 
in  the  comment  has  not  been  adopted 
because  the  Secretary  of  Agriculture 
essentially  makes  a  formal  finding 
under  §  3400.3-3(bX2)  when  potential 
coal  leasing  is  found  compatible  with 
other  uses  during  the  Forest  Service 
land  use  planning  process  under  the 
provisions  of  the  National  Forest  Man¬ 
agement  Act.  Also,  the  Department  of 
the  Interior  affords  the  right  of 
appeal  to  any  party  adversely  affected 
by  a  decision  of  an  officer  of  the 
Bureau  of  Land  Management  or  an 
Administrative  Law  Judge.  The  De¬ 
partment  of  Agriculture  has  a  similar 
appeals  procedure.  In  addition,  (l)a 
person  adversely  affected  by  a  decision 
to  lease  for  surface  mining  can  submit 
a  petition  to  have  lands  classified  as 
unsuitable  for  surface  mining,  and  (2) 
any  decision  to  lease  coal,  whether  for 
surface  mining  on  National  Forest 
lands  or  otherwise,  is  automatically 
subject  to  environmental  assessment, 
not  only  through  the  land  use  plan¬ 
ning  process,  but  also  through  the  re¬ 
quirements  of  the  National  Environ¬ 
mental  Policy  Act  of  1969  and  Council 
on  Environmental  Quality  regulations 
in  40  CFR  Part  1500. 

Section  3400.4  of  the  proposed  rule- 
making  was  not  in  either  the  existing 
Group  3500  regulations  or  in  the  ex¬ 
ample  rulemaking,  This  set  of  sections 
proposes  to  establish  regional  terms 
that  will  be  central  to  the  administra¬ 
tion  of  the  new  coal  program.  This 
proposal  formalizes  the  Department’s 
commitment  of  close  Department- 
State  relations  in  administering  pro¬ 
gram  functions  and  the  Department’s 
commitment  to  conduct  its  coal  man¬ 
agement  decisionmaking  in  a  manner 
which  ensures  that  it  considers  all  cu¬ 
mulative  region-wide  impacts  of  its  de¬ 
cisions.  The  regional  coal  teams’  func¬ 
tions  are  found  in  the  substantive  pro¬ 
visions  of  the  proposed  rulemaking. 
Since  this  is  an  entirely  new  section, 
no  comments  were  received  on  it  and 
the  public  is  asked  to  be  particularly 
alert  to  these  provisions  when  making 
comments  on  the  proposed  rulemak¬ 
ing.  The  proposed  regions  will  be  set 
out  in  the  final  environmental  impact 
statement  and  in  an  appendix  to  this 
notice.  Comments  are  specifically  re¬ 
quested  on  these  proposed  regions. 

Subpart  3410  governs  all  pre-lease 
exploration  activity  for  coal  for  com¬ 
mercial  purposes  on  Federal  lands. 
The  provisions  of  the  proposed  rule- 
making  are  primarily  taken  from  Sub¬ 
part  3507  of  the  existing  regulations. 
These  were  established  in  January 
1977  to  implement  the  Federal  Coal 


Leasing  Amendments  Act  of  1976 
which  repealed  the  former  prospecting 
permit  system  of  coal  exploration  on 
public  lands.  The  proposed  rulemaking 
is  carried  over  from  the  example  rule- 
making  with  some  changes:  The  sec¬ 
tions  have  been  reordered  so  that  the 
rulemaking  follows  the  chronology  of 
the  licensing  process;  and  provisions 
has  been  made  for  publishing  the 
notice  soliciting  participants  in  the  ex¬ 
ploration  upon  the  filing  of  an  applica¬ 
tion  for  a  license.  The  latter  change 
should  expedite  license  issuance;  par¬ 
ticipants  will  be  solicited  while  the  ex¬ 
ploration  plan  is  being  reviewed  and 
approved,  not  afterwards. 

In  addition,  §3410.3-4(c)  was  added 
concerning  exploration  for  Federal 
coal  on  split  estate  lands  where  the 
surface  is  under  private  ownership 
(whether  or  not  the  owner  is  qualified 
for  the  purpose  of  consent  for  leasing). 

Three  different  comments  were  re¬ 
ceived  on  this  subpart  of  the  example 
rulemaking.  One  comment  of  a  gener¬ 
al  nature  on  exploration  licenses  sug¬ 
gested  that  an  exploration  license 
granted  by  the  Bureau  of  Land  Man¬ 
agement  would  be  duplicative  of  ex¬ 
ploration  permits  authorized  by  the 
Surface  Mining  Control  and  Reclama¬ 
tion  Act.  The  only  licenses  to  explore 
for  coal  on  unleased  public  lands  will 
be  those  authorized  under  this  sub¬ 
part. 

A  comment  on  §3410.2-1  of  the  ex¬ 
ample  rulemaking,  which  has  been  re¬ 
numbered  §  3410.2-2  in  the  proposed 
rulemaking,  suggested  that  wording  be 
included  that  would  require  consulta¬ 
tion  with  the  UB.  Geological  Survey 
in  the  assessment  of  the  potential 
effect  of  a  coal  exploration  program 
on  an  area  and  its  environment.  This 
comment  was  adopted. 

Another  comment  recommended 
that  §3410.2-1  of  the  example  rule- 
making,  which  has  been  renumbered 
§  3410.2-2  in  the  proposed  rulemaking, 
be  deleted  since  it  appears  to  be  un¬ 
necessary.  The  comment  suggested 
that  an  environmental  statement 
should  not  be  fconsidered  for  an  explo¬ 
ration  license  because  exploration  is 
only  an  information  gathering  activity 
and  information  gathering  activity  is 
permitted  only  if  there  is  no  substan¬ 
tial  disturbance.  Presently,  an  environ¬ 
mental  statement  will  be  done  only 
when  it  is  required  under  section 
102(2X0  of  the  National  Environmen¬ 
tal  Policy  Act  of  1969  (42  UB.C. 
4332(2X0).  The  section  has  been  re¬ 
tained,  but  the  Department  proposes 
to  request  a  categorical  exclusion  for 
the  issuance  of  exploration  licenses 
from  the  environmental  statement  re¬ 
quirements  of  the  National  Environ¬ 
mental  Policy  Act  under  the  regula¬ 
tions  of  the  Council  on  Environmental 
Quality  (40  CFR  1508.4,  43  FR  56003). 
This  exclusion  is  being  requested  be¬ 


cause  exploration  under  a  license  is 
not  supposed  to  cause  substantial  dis¬ 
turbance  to  the  natural  land  surface. 

A  second  comment  from  the  same 
source  recommended  that  the  Bureau 
of  Land  Management,  rather  than  the 
applicant,  publish  the  Notice  of  Invita¬ 
tion  which  the  proposed  rulemaking 
requires.  This  suggestion  was  based  on 
the  fact  that  the  applicant  received  no 
preference  right  in  return  for  the  ex¬ 
ploration  data  received  at  little  or  no 
cost  to  the  Federal  Government.  Since 
the  exploration  licenses  yield  no  reve¬ 
nue  to  the  Federal  Government,  the 
costs  involved  in  an  exploration  permit 
should  be  borne  by  the  applicant. 

A  final  comment  on  Subpart  3410  of 
the  example  rulemaking  suggested 
that  exploration  results  obtained 
under  a  license  may  need  to  be  held 
confidential  even  after  an  area  has 
been  leased  where  other  private  hold¬ 
ings  are  at  issue  or  surface  owner  con¬ 
sent  negotiations  with  the  Govern¬ 
ment  may  be  taking  place.  The  sug¬ 
gested  change  was  not  adopted  be¬ 
cause  it  would  be  inconsistent  with  the 
Federal  Coal  Leasing  Amendments 
Act. 

The  Department  of  the  Interior  has 
been  informed  that  some  coal  explora¬ 
tion  is  done  in  the  guise  of  uranium 
exploration,  since  the  two  minerals 
may  both  be  Identified  by  identical 
methods  and  both  may  reasonably  be 
thought  to  underlie  the  same  lands. 
Coal  exploration  for  commerical  pur¬ 
poses  without  an  exploration  license 
constitutes  trespass  against  the  United 
States.  To  assist  in  administering  the 
law,  the  Department  solicits  comments 
on  how  widespread  such  a  practice 
might  be  and  how  the  Department 
might  best  act  to  prevent  this  trespass, 
and  to  acquire  the  data  respecting 
Federal  coal  deposits  Congress  intend¬ 
ed  it  should  have  to  administer  a  coal 
management  program. 

Subpart  3420  contains  the  general 
competitive  coal  leasing  provisions 
that  are  proposed  to  replace  the 
Energy  Mineral  Activity  Recommen¬ 
dation  System  (EMARS)  now  in  Sub¬ 
part  3535  of  existing  regulations.  The 
enforcement  of  EMARS  as  enjoined 
by  the  U.S.  District  Court  for  the  Dis¬ 
trict  of  Columbia  in  NRDC  v.  Hughes, 
437  F.  Supp.  981  (D.D.C.  1977),  modi¬ 
fied,  454  F.  Supp.  148  (D.D.C.  1978). 
This  new  leasing  process  is  set  out  as 
an  integral  part  of  the  preferred  alter¬ 
native  in  the  Draft  Environmental 
Statement  on  the  Federal  Coal  Man¬ 
agement  Program,  and  is  discussed  at 
greater  length  there.  The  example 
rulemaking  sets  out  the  chronology  of 
the  land  use  planning  and  activity 
planning  process  that  would  be  com¬ 
pleted  before  a  competitive  lease  sale. 
The  provisions  of  §§3420.1  through 
3420.1-5  prescribe  the  screening  steps 
that  must  be  completed  in  the  proce- 
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dure  before  lands  can  be  considered 
acceptable  for  further  consideration 
for  leasing.  Section  3420.1-5  requires 
that  a  land  use  plan,  or  under  certain 
circumstances,  a  land  use  analysis,  be 
conducted  for  Federal  lands  before  an 
area  can  be  considered  for  lease  sale. 

The  land  use  plan  requirement  in 
$3420.1-5  has  been  clarified  to  estab¬ 
lish  more  clearly  what  organizational 
unit  is  chiefly  responsible  for  the  com¬ 
pletion  of  land  use  plans  on  what 
lands,  and  to  clarify  the  Secretary’s 
authority,  in  the  absence  of  a  Federal 
agency  plan  or  in  the  absence  of  a  rel¬ 
evant  State  plan,  to  conduct  a  land  use 
analysis.  The  revision  is  designed  both 
to  clarify  the  importance  of  a  complet¬ 
ed  land  use  plan  (or  land  use  analysis) 
as  a  statutory  prerequisite  to  leasing, 
and  to  conform  this  proposal  to  the 
proposed  Bureau  of  Land  Manage¬ 
ment  planning  regulations  for  Group 
1600  of  Title  43  (43  FR  58764-58774). 

The  provisions  of  $$3420.2  through 
3420.2—7  describe  the  land  use  plan¬ 
ning  process  necessary  on  lands  ad¬ 
ministered  by  the  Bureau  of  Land 
Management  before  those  lands  will 
be  considered  acceptable  for  further 
consideration  for  leasing;  this  process 
is  conducted  as  an  integral  part  of 
Bureau-wide  land  use  planning,  but 
specific  steps  must  be  taken  during 
planning  to  screen  lands  that  should 
be  considered  during  coal  activity 
planning.  Section  3420.2-3  sets  out  the 
screening  that  is  to  be  applied  to  all 
coal-bearing  lands  during  the  land  use 
planning.  The  high  and  medium  coal 
development  potential  and  surface 
owner  consultation  screening  process¬ 
es  have  been  modified  from  those  con¬ 
tained  in  the  example  rulemaking. 
Just  as  $  3420.1-5  was  revised  to  make 
it  consistent  with  the  proposed  group 
1600  rulemaking,  $3420.2,  governing 
coal-related  land  use  planning  re¬ 
quired  before  an  area  will  be  Identified 
as  acceptable  for  further  consideration 
for  leasing,  was  also  revised  in  some 
respects.  The  requirements  in  this  sec¬ 
tion  would  not  supersede  or  modify 
any  requirements  of  the  proposed 
group  1600  rulemaking,  and  are  in¬ 
tended  to  be  fully  consistent  with 
them.  The  texts  of  $3420.1-5  and  the 
sections  under  $3420.2  dealing  with 
land  use  planning  are  not  verbatim 
copies  of  the  group  1600  rulemaking. 
Additional  text  has  been  added  in 
order  to  specify  the  details  that  will  be 
required  in  land  use  plans  to  be  pre¬ 
pared  under  the  procedures  of  the 
Group  1600  rulemaking  for  lands  con¬ 
taining  coal  deposits  subject  to  leasing. 

The  Bureau  of  Land  Management 
has  chosen  to  repeat  certain  provi¬ 
sions,  such  as  requirement  for  consul¬ 
tation  with  qualified  surface  owners  in 
section  714(d)  of  the  Surface  Mining 
Reclamation  and  Enforcement  Act,  in 
both  the  proposed  land  use  planning 


rulemaking  and  this  proposed  rule- 
making  (43  CFR  1601.3(f),  and  3420.2- 
2(d))  rather  than  raise  a  question  as  to 
their  omission  from  a  prominent  place 
in  either  the  land  use  planning  process 
or  the  coal  management  program.  The 
consultation  process  is  unchanged  by 
the  dual  reference.  The  Bureau  of 
Land  Management  will  closely  coordi¬ 
nate  its  review  of  the  related  com¬ 
ments  on  the  two  proposed  rulemak¬ 
ings,  and  will  closely  coordinate  the 
drafting  of  final  rules  to  avoid  any  in¬ 
consistency  between  the  two  sets  of 
final  rulemakings. 

A  new  subsection  has  been  added  to 
the  Initial  land  use  planning  screening 
procedure  where  all  but  high  and 
medium  coal  potential  lands  are 
screened  out  from  further  considera¬ 
tion  for  leasing.  The  subsection  would 
assure  that  companies  and  the  public 
have  the  opportunity  to  submit  infor¬ 
mation  on  the  coal  resource,  and  that 
this  screen  is  applied  with  the  broad¬ 
est  possible  data  available  to  the  land 
use  planners.  This  valuable  resource 
information  gathering  step  is  not, 
however,  a  call  for  expressions  of  leas¬ 
ing  interest,  but  an  opportunity  to 
submit  coal  resource  data. 

The  public  is  asked  to  give  careful 
consideration  to  the  provisions  for 
consultation  in  the  land  use  planning 
process  and  the  Impact  that  the  non¬ 
mining  preference  can  have  on  land 
use  planning.  The  use  of  the  firm 
intent  not  to  provide  consent  disclo¬ 
sure  and  its  impact  on  the  manage¬ 
ment  program  is  an  area  on  which 
comment  is  specifically  requested  (see 
discussion  of  firm  intent  disclosure  in 
preamble  discussion  of  Subpart  3427). 

The  provisions  of  $3420.3  through 
$3420.3-4  contain  an  element  absent 
from  EMARS:  The  establishment  of 
regional  leasing  targets  to  guide  the 
post-land  use  planning  coal  manage¬ 
ment  decisionmaking.  This  group  of 
sections  has  been  revised  in  the  pro¬ 
posed  rulemaking  in  these  major  re¬ 
spects:  (1)  It  now  shows  more  explicit¬ 
ly  and  directly  how  the  leasing  target 
setting  process  is  tied  to  the  Depart¬ 
ment  of  Energy’s  national  coal  produc¬ 
tion  goals,  and  the  Memorandum  of 
Understanding  between  the  Depart¬ 
ment  of  the  Interior  and  the  Depart¬ 
ment  of  Energy  on  setting  and  using 
those  national  goals;  (2)  it  establishes 
the  distinction  between  regional  coal 
production  goals  generally  and  the  De¬ 
partment'  of  the  Interior’s  regional 
leasing  targets— the  amount  of  coal, 
both  Federal  and  non-Federal  able  to 
be  developed  only  in  conjunction  with 
Federal  coal,  that  the  Department  of 
the  Interior  will  consider  readying  for 
production  in  its  current  four-year 
competitive  leasing  cycle;  and  (3)  it  de¬ 
scribes  the  role  of  the  regional  coal 
team  in  the  process  of  setting  regional 
leasing  targets. 


The  provisions  of  $$3420.4  through 
3420.4-6  set  out  the  activity  planning 
(as  o posed  to  land  use  planning)  steps. 
This  is  the  process  for  selecting  tracts 
for  leasing  and  exchange  of  coal  inter¬ 
ests  from  lands  that  have  been  identi¬ 
fied  in  the  land  use  plans,  after  the 
land  use  planning  screening  has  been 
fully  applied,  as  areas  acceptable  for 
further  consideration  for  leasing.  Each 
discrete  step  is  set  out  in  $$3420.4 
through  3420.4-6:  calls  for  expression 
of  leasing  interest;  tract  delineation, 
the  physical  description  of  the  lands 
and  coal  seams  that  could  become  a 
mine;  tract  ranking,  comparing  all  de¬ 
lineated  tracts  in  a  region;  tract  selec¬ 
tion,  determining  how  many  and 
which  highly  ranked  tracts  should  be 
sold  to  meet  the  regional  leasing 
target;  and  sale  scheduling,  timing  the 
sale  of  the  selected  tracts  over  the 
four-year  sale  cycle.  The  proposed 
rulemaking  is  different  from  the  ex¬ 
ample  rulemaking  chiefly  in  the  estab¬ 
lishment  of  the  role  of  the  regional 
coal  team  as  the  central  actor  in  this 
process. 

The  proposed  rulemaking  also  re¬ 
quires  the  preparation  of  a  “tract  pro¬ 
file”  in  the  tract  delineation  process 
($  3420.4-3(f)),  to  assist  the  team  in 
tract  ranking,  selection  and  schedul¬ 
ing.  Section  3420.4-4,  which  sets  out 
the  regional  tract  ranking,  selection 
and  scheduling  procedures,  has  been 
expanded  to  discuss  the  formulation 
of  alternative  sales  schedules  as  an  in¬ 
tegral  part  of  this  process.  The  process 
includes  the  preparation  of  a  regional 
sale  environmental  statement  that  will 
formally  discuss  the  results  of  the 
process  and  alternatives. 

The  example  and  proposed  rulemak¬ 
ings  differ  signficantly  from  the 
EMARS  regulations  in  that  the  De¬ 
partment’s  call  for  expressions  of  leas¬ 
ing  interest  from  coal  companies,  utili¬ 
ties  and  others  is  issued  as  the  first 
step  in  the  tract  delineation  process 
after  land  use  planning  is  completed. 
In  the  EMARS  process,  this  step  pre¬ 
ceded  land  use  planning  and  was  the 
driving  force  in  determining  what 
lands  would  be  leased;  in  the  preferred 
alternative,  expressions  of  interest  can 
be  filed  only  for  land  already  identi¬ 
fied  in  the  land  use  planning  process 
as  acceptable  for  further  consideration 
for  leasing. 

In  sections  of  $  3420.2  through 
3420.2-7,  3420.3  through  3420.3-4  and 
3420.4  through  3420.4-6  described 
above,  the  successive  steps  in  the  land 
use  planning,  leasing  target  setting 
and  activity  planning  processes  are  de¬ 
signed  to  complement  each  other  once 
the  program,  if  adopted,  is  fully  imple¬ 
mented.  The  latter  two  processes  will 
continue  on  regular  cycles,  using  areas 
found  to  be  acceptable  for  further  con¬ 
sideration  for  leasing  in  the  on-going 
Bureau-wide  land  use  planning  effort. 


FEDERAL  REGISTER,  VOL  44,  NO.  54— MONDAY,  MARCH  If,  1979 


16804 


PROPOSED  RULES 


If  the  program  is  adopted  and  if  leas¬ 
ing  is  needed  before  the  first  four  year 
regional  lease  sale  schedules  could  be 
set  using  the  full  step-by-step  process, 
the  Department  proposes  these  start¬ 
up  considerations. 

First,  the  land  use  planning  section, 
expressly  provides  that  an  already 
completed  land  use  plan  (or  manage¬ 
ment  framework  plan,  under  current 
Bureau  usage),  is  an  adequate  basis  for 
determining  the  acceptability  of  lands 
for  further  consideration  for  leasing, 
as  long  as  it  is  formally  supplemented 
by  the  application  of  the  lands  unsuit¬ 
able  and  surface  owner  consultation 
screens  set  out  in  proposed  §  3420.2-3. 
Thus  the  absence  of  final  land  use 
planning  regulations  under  the  pro¬ 
posed  rulemaking  for  group  1600,  or 
land  use  plans  formally  revised  in  con¬ 
formity  with  those  rules  after  they  are 
final  is  not  a  bar  to  coal  activity  plan¬ 
ning  and  the  issuance  of  a  coal  lease, 
just  as  it  has  not  been  for  coal  or 
other  resources— forage,  timber,  wil¬ 
derness— since  the  enactment  of  the 
Federal  Land  Policy  and  Management 
Act  in  October  1976.  Both  the  Federal 
Land  Policy  and  Management  Act,  as 
well  as  the  proposed  land  use  planning 
regulations  for  each,  specifically  pro¬ 
vide  for  continued  use  of  existing  land 
use  plans  for  resource  management 
decisionmaking  until  new  plans  under 
the  proposed  rulemakings  are  pre¬ 
pared. 

Second,  the  initial  regional  leasing 
targets  may  be  formulated  on  the 
basis  of  the  analysis  contained  in  the 
final  environment  statement  on  the 
Federal  coal  management  program.  If 
adopted,  the  proposed  Subpart  3420 
would  provide  that  the  regional  leas¬ 
ing  target  provisions  of  §9  3420.3 
through  3420.3-4  would  not  be  used  in 
activity  planning  until  after  the  De¬ 
partment  of  Energy  issues  the  nation¬ 
al  coal  production  goals  that  are  essen¬ 
tial  to  activating  the  procedures  for 
setting  regional  leasing  targets  and 
such  procedures  have  been  fully  fol¬ 
lowed. 

The  formal  State  and  Federal 
agency  consultation  provisions  in  sec¬ 
tion  3420.5  have  been  retained,  even 
though  another  surface  management 
agency  will  have  indicated  the  accept¬ 
ability  of  leasing  in  its  land  use  plan¬ 
ning  process  for  the  potential  tract, 
and  even  though  the  States  will  have 
been  involved  in  the  process  through 
the  deliberations  of  the  regional 
teams. 

The  provisions  of  §§3420.6  through 
3420.6-3  are  new  since  surface  owner 
consent  to  lease  has  been  required 
only  since  the  enactment  of  the  Sur¬ 
face  Mining  Control  and  Reclamation 
Act  on  August  3,  1977.  The  proposed 
rulemaking  has  been  changed  from 
the  example  rulemaking  in  order  to  in¬ 
corporate  the  Under  Secretary’s  ex¬ 


pression  of  preference  in  an  issue 
option  memorandum  of  February  27, 
1979,  for  the  policy  option  of  not 
scheduling  for  sale  any  tract  on  which 
written  consent  or  evidence  of  such 
consent  is  not  yet  on  record  with  the 
Bureau  of  Land  Management.  At  the 
same  time,  §  3420.2-3(d)(2)  has  been 
added  to  allow  the  land  use  planner  to 
consider  changes  in  surface  ownership 
or  in  the  attitudes  of  qualified  surface 
owners  toward  leasing. 

Approximately  50  percent  of  the 
comments  received  on  the  example 
rulemaking  were  directed  at  the  sec¬ 
tions  in  Subpart  3420.  Those  com¬ 
ments  ran  from  recommendations  of 
support  for  actions  taken  in  the  exam¬ 
ple  rulemaking  to  recommended 
changes  to  a  large  portion  of  the  sec¬ 
tions  in  Subpart  3420.  Each  of  the 
comments  was  given  careful  considera¬ 
tion  during  the  reexamination  of  the 
sections  contained  in  Subpart  3420 
and,  where  possible,  were  incorporated 
in  the  almost  total  rewrite  and  more 
orderly  arrangement  of  Subpart  3420. 
The  public  is  asked  to  review  the  new 
provisions  of  Subpart  3420  and  to  com¬ 
ment  on  the  subpart. 

Much  of  Subpart  3422  is  derived 
from  §§  3525.2(e)  and  3525.8  of  existing 
regulations.  The  example  rulemaking 
contained  supplemental  provisions 
dealing  with  the  notice  of  sale  and  the 
bid  evaluation  after  the  sale.  The  ex¬ 
ample  rulemaking  also  contained  a 
listing  of  the  information  currently  re¬ 
quired  by  the  Antitrust  Division  of  the 
Department  of  Justice  for  its  statu¬ 
tory  review  of  lease  issuance  and  read¬ 
justment.  This  listing  had  been  used 
on  the  basis  of  an  informal  agreement 
with  the  Department  of  Justice.  The 
Department  of  Justice  has  informally 
advised  the  Department  of  the  Interi¬ 
or  that  it  will  change  its  reporting  re¬ 
quirements.  When  the  Department  of 
the  Interior  receives  any  new  or  modi¬ 
fied  requirements,  they  will  be  substi¬ 
tuted  in  §  3422.3-4. 

The  proposed  rulemaking  (§3422.1- 
1)  changes  the  chronology  of  the  sale 
process  to  provide  that  the  public’s 
views  on  fair  market  value  and  maxi¬ 
mum  economic  recovery  will  be  solicit¬ 
ed  as  economic  evaluation  of  the 
scheduled  tracts  begins,  as  well  as 
after  the  Geological  Survey  makes  its 
recommendation  on  these  determina¬ 
tions  to  the  Bureau  of  Land  Manage¬ 
ment. 

Three  comments  were  received  on 
the  sections  under  Subpart  3422.  Two 
comments  questioned  the  bonus  bid 
system  with  one  comment  focussing 
on  the  minimum  bonus  of  $25  con¬ 
tained  in  §3422.1-2.  The  comment 
pointed  out  that  a  bonus  of  $25  was 
not  normally  considered  high,  but  in 
those  cases  where  a  12  Vi  percent  royal¬ 
ty  is  mandated  and  where  the  Depart¬ 
ment,  for  the  purposes  of  conserva¬ 


tion,  wishes  to  encourage  maximum 
recovery  of  marginal  value  coal  during 
ongoing  mining,  it  might  be  too  high. 
Even  though  this  section  has  not  been 
changed  in  the  proposed  rulemaking,  a 
task  force  is  currently  considering  the 
bonus  bid  and  the  establishment  of  a 
minimum  bonus  for  future  policy. 

One  comment  received  on  §3422.4 
suggested  that  the  section  be  altered 
to  provide  that  the  collection  of  re¬ 
ceipts  be  accelerated  to  a  maximum 
level  so  that  cash  management  prac¬ 
tices  are  observed.  The  section  has  not 
been  changed  to  incorporate  the  com¬ 
ments  offered.  However,  every  effort 
will  be  made  by  the  Bureau  of  Land 
Management  to  see  that  cash  manage¬ 
ment  practices  are  maximized. 

Subpart  3425  contains  the  emergen¬ 
cy  leasing  procedures.  The  Depart¬ 
ment  of  the  Interior  has  had  “short¬ 
term”  or  emergency  leasing  criteria 
ever  since  the  imposition  of  the  leas¬ 
ing  "moratorium”,  with  the  first 
short-term  standards  in  Februery 
1973.  The  existing  regulations  contain 
a  short-term  need  exception  (43  CFR 
3525.1(b)(2))  but  do  not  specify  crite¬ 
ria.  Presently,  the  Department  is  con¬ 
ducting  short-term  lease  sales  at  a  rate 
of  approximately  two  a  month  under 
criteria  set  forth  in  the  modified  court 
order  in  NRDC  v.  Hughe*.  The  exam¬ 
ple  rulemaking  specified  the  condi¬ 
tions  under  which  the  Department 
would  sell  a  lease  outside  of  the 
normal  competitive  leasing  process. 
The  proposed  rulemaking  carries  for¬ 
ward  the  example  rulemaking  criteria 
(which  are  similar  to  those  in  the 
modified  court  order  in  NRDC  v. 
Hughes)  with  these  following  changes. 
(1)  The  proposed  rulemaking  sets  a 
limitation  on  the  number  of  years  of 
reserves  that  can  be  leased  to  an  exist¬ 
ing  operation.  This  is  designed  to 
avoid  compromising  the  competitive 
leasing  under  the  coal  management 
program  by  meeting  leasing  targets 
only  through  issuance  of  leased  to  ex¬ 
isting  operators.  The  limit  is  designed 
so  that  future  needs  of  the  same  exist¬ 
ing  operation  should  be  able  to  be  met 
through  future  cycles  of  the  general 
competitive  leasing  process.  (2)  The 
proposed  rulemaking  establishes  a 
“hardship”  category  much  like  the 
listed  lease  applications  in  the  NRDC 
v.  Hughes  order,  that  will  allow  leasing 
that  would  lead  to  the  opening  of  a 
new  mine  or  expansion  of  an  existing 
mine,  with  safeguards  for  the  integrity 
of  the  general  competitive  leasing 
process.  The  Department  recognized 
that  there  are  urgent  needs  for  Feder¬ 
al  coal  in  cases  where  an  existing  oper¬ 
ation  is  not  about  to  shut  down,  as 
well  as  where  one  is  about  to  close. 

Apart  from  preference  right  leases, 
emergency  leases  are  the  only  leases 
that  will  be  issued  in  response  to  appli¬ 
cations.  The  Department  solicits  com- 
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ments  on  these  emergency  leasing  cri¬ 
teria  to  assist  in  the  determination  of 
whether  legitimate  needs  for  Federal 
coal  may  go  unanswered  under  these 
criteria,  or  conversely,  whether  these 
criteria  threaten  the  integrity  of  the 
general  competitive  leasing  process. 

The  one  comment  received  on  Sub¬ 
part  3425  of  the  example  rulemaking 
was  concerned  that  the  “short-term”, 
limited  reserve,  piecemeal  leasing  con¬ 
cept  provided  for  in  the  example  rule- 
making  would  produce  extremely 
small  reserve  blocks  and  thus  create 
unnecessary  difficulties  for  under¬ 
ground  mines.  The  subpart  has  been 
rewritten  and  is  new  in  its  concept. 
The  comment  was  given  full  considera¬ 
tion  during  the  rewrite. 

Subpart  3427  implements  section  714 
of  the  Surface  Mining  Control  and 
Reclamation  Act,  and  sets  out  when 
and  how  the  Department  of  the  Interi¬ 
or  will  determine  whether  split  estate 
lands  are  acceptable  for  further  con¬ 
sideration  for  leasing,  are  acceptable 
for  tract  ranking,  but  not  scheduling, 
or  are  acceptable  for  lease  sale.  The 
provisions  of  Subpart  3427  were  new  in 
the  example  rulemaking  and  are  car¬ 
ried  forward  to  the  proposed  rulemak¬ 
ing  with  these  changes:  (1)  The  rule- 
making  now  provides  for  a  qualified 
surface  owner  to  submit  a  “refusal  to 
consent”  that  will  result  in  the  De¬ 
partment  dropping  coal  underlying 
the  covered  surface  from  considera¬ 
tion  for  leasing  for  surface  mining  in 
activity  planning  whenever  it  is  filed; 
and  (2)  the  rulemaking  deletes  the  ex¬ 
ception  formerly  in  $3427.2  that  al¬ 
lowed  the  Department  to  offer  a  tract 
for  sale  in  certain  circumstances  even 
though  written  consent  had  not  yet 
been  given  by  the  qualified  surface 
owner.  These  changes  are  derived 
from  the  Under  Secretary’s  expres¬ 
sions  of  preference  for  policy  options 
in  an  issue  option  memorandum  dated 
February  27, 1979. 

With  respect  to  the  first  of  these 
issues,  the  rulemaking  now  proposes  in 
$  3427.4  that  a  refusal  of  consent  may 
be  filed  with  the  Bureau  of  Land  Man¬ 
agement  at  any  time  during  activity 
planning  and  that  the  tract  involved 
will  be  promptly  eliminated  from  fur¬ 
ther  activity  planning  for  the  life  of 
the  land  use  plan.  In  the  February  27, 
1979,  memorandum,  a  second  issue 
option  was  put  forward  to  permit  a 
qualified  surface  owner  to  disclose 
during  the  surface  owner  consultation 
screening  process  in  land  use  planning 
that  the  owner  has  the  firm  intent  not 
to  provide  consent  to  mine  by  other 
than  underground  methods  during  the 
life  of  the  plan.  Upon  such  a  disclo¬ 
sure,  that  surface  owner’s  land  would 
be  identified  in  the  land  use  plan  as 
land  unsuitable  for  coal  development 
by  other  than  underground  mining 
methods.  The  Under  Secretary  chose 


to  defer  a  decision  on  this  issue  option, 
but  to  include  it  in  the  proposed  rule¬ 
making  with  a  specific  request  for 
public  comment.  The  Department  so¬ 
licits  comments  particularly  on  this 
firm  intent  disclosure  procedure  but 
also  more  generally  on  the  procedures 
and  policies  set  forth  in  this  rulemak¬ 
ing  for  both  surface  owner  consulta¬ 
tion  and  surface  owner  consent  acqui¬ 
sition. 

In  the  preferred  alternative  that 
this  proposed  rulemaking  implements, 
the  Secretary  chose  to  allow  consents 
to  be  acquired  only  by  private  parties, 
not  by  the  Bureau  of  Land  Manage¬ 
ment.  The  Department  also  solicits 
comments  on  whether  the  Bureau  of 
Land  Management  should  negotiate 
consents  from  those  qualified  surface 
owners  who  seek  to  consent  under  any 
specific  terms  and  have  the  coal  depos¬ 
its  underlying  their  surface  considered 
for  leasing,  but  who  do  not  wish  to  ne¬ 
gotiate  the  terms  of  consent  with  any 
specific  company. 

Six  comments  were  received  on  Sub¬ 
part  3427.  These  comments  were  di¬ 
rected  at  the  example  rulemaking 
which  has  been  substantially  rewritten 
in  the  proposed  rulemaking.  A  couple 
of  the  comments  suggested  that  the 
proposed  rulemaking  should  contain 
provisions  that  would  automatically 
exclude  lands  from  leasing  when  con¬ 
sent  to  lease  has  not  been  obtained 
from  the  surface  owner.  This  sugges¬ 
tion  was  not  adopted.  The  proposed 
rulemaking  goes  even  further  and  now 
provides  for  refusals  of  consent  on 
lands.  A  refusal  to  consent  eliminates 
the  lands  from  all  consideration  in  the 
leasing  process  during  the  life  of  a 
land  use  plan.  The  proposed  rulemak¬ 
ing  has  dropped  the  provision  of  the 
example  rulemaking  that  allowed  a 
State  Director  of  the  Bureau  of  Land 
Management  to  publish  a  notice  of 
lease  sale  for  split-estate  land  where 
the  surface  is  owned  by  a  qualified 
surface  owner  and  conduct  that  sale 
even  though  no  consent  has  been  pro¬ 
vided  by  the  owner.  This  change  was 
suggested  in  three  comments  received 
on  the  example  rulemaking. 

Subpart  3430  reflects  wording  found 
'in  Subpart  3521  of  existing  regula¬ 
tions,  especially  the  procedures  and. 
standards  for  filing  and  adjudicating 
preference  right  lease  applications 
that  were  issued  prior  to  May  7,  1976 
(41  FR  18848).  The  existing  regula¬ 
tions  were  carried  forward  into  the  ex¬ 
ample  rulemaking  with  only  two  sig- 
nifcant  changes:  (1)  specific  provisions 
on  the  relationship  of  lease  right  adju¬ 
dication  and  possible  exchanges  were 
added;  and  (2)  a  land  use  plan  must  be 
completed  on  the  lands  in  the  lease 
application.  This  will  assure  the  appli¬ 
cation  of  the  unsuitability  criteria  to 
preference  right  lease  applications  in 
manner  consistent  with  land  use  plan¬ 


ning  on  other  lands.  This  latter  re¬ 
quirement  for  land-use  planning  was 
an  element  in  prior  practice,  but  it  was 
not  made  explicit  in  the  prior  regula¬ 
tions. 

The  example  rulemaking  provisions 
are  carried  into  the  proposed  rulemak¬ 
ing  with  the  addition  of  a  provision 
($  3420.2-l(d))  incorporating  the  re¬ 
quirements  that  a  complete  applica¬ 
tion  include  a  certified  abstract  of  title 
for  the  purpose  of  determining  wheth¬ 
er  the  lands  were  “unclaimed  and  un¬ 
developed”  at  the  time  a  prospecting 
permit  was  issued  prior  to  its  amend¬ 
ment  in  1976.  This  is  necessary  for 
consistency  with  the  provisions  of  sec¬ 
tion  2(b)  of  the  Mineral  Leasing  Act. 
See  Solicitor’s  Opinion  M-36893,  84 
I.D.  442  (1977). 

The  Department  of  the  Interior  so¬ 
licits  comments  from  industry  and  the 
public  on  whether  preference  right 
lease  application  reserve  data  should 
be  maintained  as  confidential  after 
lease  issuance,  since:  (a)  The  reserve 
calculations  are  essential  to  determin¬ 
ing  commercial  quantities,  a  process 
that  will  include  public  participation 
in  land  use  planning  and  the  environ¬ 
mental  assesssment  processes  under 
the  National  Environmental  Policy 
Act  of  1969;  (b)  the  lease  reserves  must 
be  calculated  for  the  purpose  of  estab¬ 
lishing  the  lessee’s  diligence  require¬ 
ments  under  the  existing  diligence  reg¬ 
ulations;  and  (c)  Congress  has  pro¬ 
vided  that  reserve  data  or  exploration 
licenses  be  made  public  upon  lease  is¬ 
suance. 

Section  3430.2-2  of  the  example 
rulemaking  was  amended  by  the  dele¬ 
tion  of  subsections  (a)  and  (c).  The 
time  provided  for  filing  an  initial 
showing  in  response  to  the  May  1976 
regulations  has  passed,  and  any  sup¬ 
plemental  information  showing  how 
the  applicant  will  comply  with  the  rec¬ 
lamation  requirments  of  the  Office  of 
Surface  Mining  Reclamation  and  En¬ 
forcement  regulations  can  be  submit¬ 
ted  with  the  final  showing,  if  neces¬ 
sary.  The  same  is  true  of  the  abstracts 
of  title  needed  to  show  that  the  permit 
lands  were  “unclaimed  or  undevel¬ 
oped”— all  abstracts  are  already  filed 
except  for  those  of  applicants  to 
whom  specific  extensions  of  time  were 
granted.  The  extension  periods  with 
respect  to  the  initial  showing  thus  did 
not  need  to  be  carried  forward  from 
the  existing  regulations  in  Subpart 
3521. 

A  total  of  ten  comments  were  re¬ 
ceived  on  the  various  sections  of  sub¬ 
part  3430  of  the  example  rulemaking. 
All  of  the  comments  were  considered 
during  the  decision  process  that  led  to 
the  rewrite  of  the  subpart  in  the  pro¬ 
posed  rulemaking.  Some  of  the  sugges¬ 
tions  made  in  the  comments  were 
adopted  as  part  of  the  rewrite.  A 
number  of  the  comments  which  were 
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not  adopted  were  directed  at  what  was 
claimed  to  be  a  change  in  the  rights 
granted  by  a  prospecting  permit  and 
the  requirements  that  had  to  be  met. 
The  proposed  rulemaking  and  its  re¬ 
quirements  relating  to  preference 
right  lease  applications  is  consistent 
with  the  various  Acts  of  the  Congress 
on  the  subject.  A  review  of  the  Miner¬ 
al  Leasing  Act  of  1920  showed  that  it 
was  the  Intent  of  Congress  that  the 
commercial  quantities  test  applicable 
to  preference  right  lease  applications 
incorporate  the  standards  of  the  pruJ 
dent  man  test  applicable  under  the 
Mining  Law  of  1872.  It  was  found  that, 
in  the  past,  prospecting  permits  were 
issued  too  readily,  resulting  in  vast 
areas  being  leased  under  preference 
right  lease  applications,  but  little  or 
no  mining  being  done.  The  proposed 
rulemaking  is  designed  to  create  a  coal 
management  program  that  will  cause 
diligent  development  of  mining  on 
leased  lands.  • 

Subpart  3431,  which  provides  for  the 
sale  of  coal  to  be  taken  in  the  exercise 
of  a  right-of-way  granted  across, 
through  or  under  Federal  lands,  was 
now  in  the  example  rulemaking  be¬ 
cause  the  authority  to  dispose  of  coal 
in  such  a  manner  was  not  part  of  the 
law  until  enacted  in  October  1978.  The 
provisions  have  not  been  significantly 
changed  for  their  inclusion  in  the  pro¬ 
posed  rulemaking.  No  comments  were 
received  on  this  subpart  of  the  exam¬ 
ple  rulemaking. 

The  Department  of  the  Interior  so- 
licts  comments  from  those  persons 
whose  plans  for  the  development  of 
other  Federal  or  non-Federal  coal 
have  been  previously  frustrated  by  the 
absence  of  this  authority  on  whether 
the  provisions  of  the  proposed  rule- 
making  will  successfully  implement 
the  new  authority. 

The  coal  lease  modification  provi¬ 
sions  of  subpart  3432  were  taken  from 
existing  regulations  (43  CFR  3524.2-1) 
and  expanded  in  drafting  the  example 
rulemaking  to  reflect  the  amendments 
in  the  Act  of  October  30, 1978  (Pub.  L. 
95-554)  to  the  authority  to  make  modi¬ 
fication  less  burdensome  on  existing 
lessees. 

A  modified  lease  under  the  new  au¬ 
thority  is  not  subject  to  the  increased 
minimum  royalty  and  the  new  dili¬ 
gence  requirements  mandated  by  the 
Federal  Coal  Leasing  Amendments 
Act.  The  example  rulemaking  also 
spelled  out  more  precisely  when  non¬ 
competitive  “leasing  by  modification'’ 
could  occur  and  when  a  tract  would 
only  be  leased  under  the  provisions  of 
Part  3420. 

The  modification  sections  were 
moved  from  the  part  of  the  example 
rulemaking  covering  “management  of 
existing  leases”  to  the  part  of  the  pro¬ 
posed  rulemaking  covering  “noncom¬ 
petitive  leasing”  to  reflect  their  func¬ 


tion  and  potential  significance  as  a 
system  for  leasing  small  tracts  of  Fed¬ 
eral  coal.  No  comments  were  received 
on  these  provisions  of  the  example 
rulemaking. 

The  provisions  of  Subpart  3435  carry 
forward  the  existing  regulations  issued 
in  December  1977  for  the  exchange  of 
lease  interests  as  they  relate  to  the  re¬ 
linquishment  of  coal  leases  of  prefer¬ 
ence  right  lease  applications  in  an  ex¬ 
change.  Comparable  non-coal  mineral 
lease  exchange  regulations  will  remain 
in  the  group  3500  regulations  when 
they  are  rewritten.  The  proposed  rule- 
making  is  not  significantly  different 
from  the  example  rulemaking.  The 
proposed  rulemaking  thus  carries  for¬ 
ward  the  requirement  that  a  prefer¬ 
ence  right  lease  applicant  must  dem¬ 
onstrate  the  discovery  of  commercial 
quantities  of  coal  on  the  applied  for 
lands  before  an  exchange  involving 
those  lands  can  be  consummated  (43 
CFR  3425.2(a)).  The  proposed  rule- 
making  carries  forward  the  policy 
enunciated  by  the  Department  of  the 
Interior  in  hearings  on  S.  3189,  the  ge¬ 
neric  coal  leasing  exchange  authority 
legislation,  in  the  95th  Congress  that 
the  Department  would  not  seek  au¬ 
thority  to  consummate  an  exchange  in 
any  case  where  the  constraints  of  the 
Surface  Mining  Control  and  Reclama¬ 
tion  Act  could  lawfully  be  applied  to 
prevent  environmentally  unsatisfac¬ 
tory  mining  from  occurring. 

The  proposed  rulemaking  was 
changed  in  one  important  respect 
from  the  example  rulemaking  in  order 
to  conform  to  the  intent  of  Congress 
in  the  exchange  of  mineral  leases  and 
coal  lands.  Coal  lease  exchanges  in  al¬ 
luvial  valley  floors,  fee  land  exchanges 
in  alluvial  valley  floors,  and  the  spe¬ 
cial  lease  exchanges  authorized  by  the 
Act  of  October  30,  1978  (Pub.  L.  95- 
554),  all  are  required  to  be  equal  value 
exchanges.  Subpart  3435  in  the  exam¬ 
ple  rulemaking,  however,  consistent 
with  the  provisions  of  the  December 
1977  regulations,  from  which  it  was  de¬ 
rived,  only  required  that  the  value  of 
the  exchange  tracts  be  “comparable”. 
Section  3435.3-3  of  the  proposed  rule- 
making  requires  that  equal  values  be 
exchanged  in  any  action  under  the 
subpart. 

Comments  were  received  from  two 
different  sources  on  this  subpart  of 
the  example  rulemaking.  One  of  the 
comments  raised  a  number  of  ques¬ 
tions  about  the  exchange  procedure  as 
it  was  presented  in  the  example  rule- 
making  and  an  effort  was  made  in  the 
rewrite  of  the  subpart  for  the  pro¬ 
posed  rulemaking  to  address  each  of 
those  questions.  The  other  comment 
was  directed  at  what  perceived  as  un¬ 
necessary  burdens  placed  on  a  lessee 
that  is  party  to  an  exchange.  These 
points  were  considered  in  the  rewrite 


but  little  or  no  change  was  made  in 
the  proposed  regulations. 

Subpart  3436  of  the  proposed  rule- 
making  implements  the  alluvial  valley 
floor  lease  exchange  authority  con¬ 
tained  in  the  Surface  Mining  Control 
and  Reclamation  Act.  This  provision 
appeared  for  the  first  time  in  the  ex¬ 
ample  rulemaking.  The  subpart  incor¬ 
porates  the  principles  and  procedures 
outline  in  Subpart  3435  of  the  pro¬ 
posed  rulemaking  to  the  extent  appli¬ 
cable.  No  significant  changes  were 
made  between  the  language  of  the  ex¬ 
ample  rulemaking  and  that  of  the  pro¬ 
posed  rulemaking. 

One  comment  was  received  on  this 
subpart  of  the  example  rulemaking. 
The  comment  raised  a  number  of  con¬ 
cerns  about  the  procedures  that  will 
be  followed  in  making  exchanges 
under  the  provisions  of  the  subpart. 
Detailed  procedures  will  be  developed 
when  the  manual  sections  for  the  sub¬ 
part  are  prepared  following  the  issu¬ 
ance  of  final  rulemaking  on  a  coal 
management  program.  All  of  the  con¬ 
cerns  are  in  areas  that  will  be  closely 
examined  in  developing  the  program 
procedures. 

Subpart  3437,  which  is  designed  to 
implement  partially  the  alluvial  valley 
floor  land  exchange  authority  (private 
lands  for  Federal  lands,  with  no  lease 
interest  involved)  contained  in  the 
Surface  Mining  Control  and  Reclama¬ 
tion  Act,  was  new  language  in  the  ex¬ 
ample  rulemaking.  The  example  rule- 
making  only  made  cross-reference  to 
Group  2200  of  existing  regulations  in 
Title  43,  those  that  would  be  used  to 
implement  section  206,  the  general  ex¬ 
change  authority  of  the  Federal  Land 
Policy  and  Management  Act.  The  pro¬ 
posed  rulemaking  establishes  criteria 
under  which  the  Department  of  the 
Interior  will  determine  which  ex¬ 
changes  of  potential  alluvial  valley 
floor  private  fee  for  federal  fee  the 
Department  will,  as  an  initial  matter, 
consider  consummating  under  the  au¬ 
thority  of  section  206.  These  criteria 
are  felt  to  be  necessary  since  alluvial 
valley  floor  exchanges  are  by  law  to  be 
carried  out  under  section  206  of  the 
Federal  Isold  Policy  and  Management 
Act.  Section  206  has  no  inherent  limi¬ 
tations  on  when  the  Secretary  may  ex¬ 
change  lands  in  alluvial  valley  floors 
or  elsewhere  except  for  the  require¬ 
ments  that  the  exchange  be  in  the 
public  interest,  be  for  lands  of  equal 
value  (with  some  cash  equalization  au¬ 
thorized),  and  be  for  lands  in  the  same 
State.  The  same  party  that  comment¬ 
ed  on  Subpart  3436  commented  on  this 
subpart  and  again  raised  questions 
about  the  procedure  to  be  followed  in 
carrying  out  the  subpart.  As  stated 
above,  the  procedure  will  be  worked 
out  in  the  Bureau  of  Land  Manage¬ 
ment  manual  sections  after  the  issu¬ 
ance  of  a  final  rulemaking. 
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Subpart  3440,  which  governs  licenses 
to  mine  coal  granted  to  persons  or  mu¬ 
nicipalities  who  supply  coal  only  for 
domestic  use,  is  derived  from  existing 
regulations  (43  CFR  Part  3530).  The 
language  of  the  example  rulemaking 
has  not  been  significantly  changed  in 
the  proposed  rulemaking.  The  Depart¬ 
ment  of  the  Interior  solicits  comments 
about  whether  this  little-used  authori¬ 
ty  remains  worthwhile  and  useful,  or 
whether  it  is  no  longer  relevant  to  the 
economic  and  environmental  protec¬ 
tion  considerations  controlling  coal 
mining  today.  No  comments  were  re¬ 
ceived  on  this  subpart  of  the  example 
rulemaking. 

Subpart  3450  provides  the  language 
that  will  govern  readjustment  of  the 
terms  and  conditions  of  Federal  coal 
leases.  Over  half  of  the  existing  Feder¬ 
al  coal  leases  will  be  subject  to  adjust¬ 
ment  by  1986,  and  this  is  the  time 
when  the  economic  and  other  terms  of 
each  lease  can  be  changed. 

The  example  rulemaking  expanded 
on  the  provisions  of  §3522.2-l(b)  of 
existing  regulations,  the  existing  read¬ 
justment  provisions,  to  express  more 
precisely  both  the  procedures  and  the 
substance  of  lease  readjustment,  in¬ 
cluding  consultation  with  the  Attor¬ 
ney  General  with  respect  to  the  anti¬ 
trust  impacts  of  lease  continuation 
under  the  proposed  readjustment 
terms.  The  proposed  rulemaking  does 
not  differ  significantly  from  the  exam¬ 
ple  rulemaking. 

Two  comments  were  received  on  this 
subpart  of  the  example  rulemaking. 
One  comment  stated  that  the  subpart 
provisions  had  the  effect  of  changing 
agreed-on  lease  terms  and  impacted 
existing  property  rights  and  should  be 
changed.  The  agreed-on  terms,  of  each 
lease  provide  for  such  readjustments, 
and  Congress  has  required  that  each 
lease  contain  such  a  term.  The  second 
comment  felt  that  a  time  limitation 
should  be  imposed  on  lease  readjust¬ 
ments.  This  comment  was  partially 
adopted  in  changes  to  the  proposed 
rulemaking  by  section  3451  which  pro¬ 
vides  that,  for  leases  which  become 
subject  to  readjustment  after  1980, 
the  Bureau  of  Land  Management’s 
failure  to  notify  the  lessee  that  read¬ 
justment  will  occur  will  signify  a 
waiver  of  the  Bureau’s  right  to  read¬ 
just. 

Subpart  3452  governs  how  Federal 
coal  leases  are  closed  out,  whether  at 
the  initiative  of  the  lessee  or  the 
United  States.  The  language  of  the 
proposed  rulemaking  is  carried  for¬ 
ward  from  Subpart  3523  of  the  exists 
ing  regulations  without  significant 
change.  No  comments  were  received 
on  this  portion  of  the  example  rule- 
making. 

Subpart  3452  is  derived  from  the 
coal-related  provisions  of  the  existing 
regulations  in  Subpart  3506,  “Assign¬ 


ments  or  Transfers  and  Subleases.’’ 
The  example  rulemaking  made  no  sub¬ 
stantive  changes  in  the  language  of 
the  existing  regulations.  The  proposed 
rulemaking,  however,  did  make 
changes:  (1)  Revising  the  use  of  the 
word  “transfers”  to  embrace  all 
changes  in  ownership  interests  in  Fed¬ 
eral  leases,  whether  designated  assign¬ 
ments,  subleases  or  whatever  by  the 
parties,  thus  simplifying  the  provi¬ 
sions;  and  (2)  setting  out  clearly  in 
checklist  form  the  requirements  for 
approval  and  causes  for  disapproval  of 
any  transfer  of  an  interest  in  a  Feder¬ 
al  lease. 

The  Department  of  the  Interior  is. 
presently  examining  its  authority  to 
condition  approval  of  transfers  of  in¬ 
terests  in  coal  leases  on  the  submission 
of  or  agreement  to  specific  develop¬ 
ment  plans  by  the  transferee,  or  to 
changes  in  the  diligence  provisions  of 
the  lease  designed  to  assure  that  lease 
transfers  are  not  serving  solely  specu¬ 
lative  ends.  If  greater  authority  than 
that  which  is  currently  exercised 
exists,  the  Department  will  consider 
adding  to  this  proposed  rulemaking 
provisions  relating  to  conditioning  ap¬ 
proval  of  transfers  on  specific  develop¬ 
ment  plans,  much  as  the  suspension  of 
oil  and  gas  leases  are  being  condition¬ 
ed  under  current  Departmental  policy. 
No  public  comments  were  received  on 
this  subpart  of  the  example  rulemak¬ 
ing. 

Subpart  3461  of  the  proposed  rule- 
making  sets  out  the  content  and  pro¬ 
cedures  for  the  elements  of  the  Feder¬ 
al  lands  review  the  Congress  directed 
the  Secretary  to  conduct  in  section 
522(b)  of  the  Surface  Mining  Control 
and  Reclamation  Act,  and  which  the 
Bureau  of  Land  Management,  either 
by  itself  or  through  cooperative  agree¬ 
ment  with  other  surface  management 
agencies,  has  been  entrusted  to  carry 
out.  As  the  Surface  Mining  Control 
and  Reclamation  Act  was  passed  after 
the  last  regulatory  revisions  of  the 
coal  program,  these  provisions  were 
developed  for  the  example  rulemak¬ 
ing.  Several  important  changes  have 
been  made  from  the  example  regula¬ 
tions  in  the  language  of  the  proposed 
rulemaking. 

First,  the  unsuitability  criteria  have 
been  structured  more  precisely  to  spell 
out  the  exemptions  to  each  criterion. 
Second,  the  provisions  governing  the 
application  of  the  criteria  to  oper¬ 
ations  on  existing  leases  (43  CFR 
3461.1-2)  have  been  expanded  and 
clarified.  , 

Most  important,  the  proposed  rule- 
making  clarifies  the  division  of  respon¬ 
sibility  for  the  administration  of  the 
Surface  Mining  Control  and  Reclama¬ 
tion  Act  within  the  Department  of  the 
Interior  by  clearly  distinguishing  be¬ 
tween  the  unsuitability  assessments 
carried  out  by  the  Bureau  of  Land 


Management  through  its  land  use 
planning  process  and  unsuitability  des¬ 
ignations  carried  out  by  the  Office  of 
Surface  Mining  Reclamation  and  En¬ 
forcement  in  response  to  petitions  to 
formally  designate  (or  to  terminate 
designation  of)  Federal  lands  as  un¬ 
suitable  for  all  or  certain  types  of  sur¬ 
face  coal  mining  operations  (43  CFR 
3461.1-3  and  3461-4).  After  making  its 
assessment  as  part  of  the  lands  review, 
the  Bureau  of  Land  Management 
might:  (a)  Condition  any  leasing  to  re¬ 
quire  that  operations  be  conducted  in 
a  manner  consistent  with  the  land  use 
plan;  (b)  withdraw  the  Federal  lands 
assessed  as  unsuitable;  or  (c)  itself  pe¬ 
tition  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  to  for¬ 
mally  designate  the  lands  as  unsuit¬ 
able. 

The  proposed  rulemaking  does  not 
change  the  Department  of  the  Interi¬ 
or’s  intention  to  make  unsuitability  as¬ 
sessments  in  the  land  use  planning 
process  (43  CFR  3420.2),  a  screening 
provision  to  be  applied  in  determining 
what  Federal  lands  are  acceptable  for 
further  consideration  for  leasing. 

An  individual  offered  comments  on 
this  subpart  of  the  example  rulemak¬ 
ing  during  one  of  the  field  hearings. 
The  comments  were  directed  at  what 
was  perceived  as  a  lack  of  guidance  to 
Bureau  of  Land  Management  manag¬ 
ers  in  preparing  land  use  plans.  This 
instruction  will  be  provided  by  the 
proposed  Group  1600  rulemaking  that 
is  now  under  review  and  by  other 
policy  guidance,  rather  than  in  this 
rulemaking.  The  same  individual  also 
raised  questions  about  the  designation 
of  areas  of  critical  environmental  con¬ 
cern.  These  designations  will  be  han¬ 
dled  under  guidelines  now  under  devel¬ 
opment  in  the  Bureau  of  Land  Man¬ 
agement  and  not  in  this  rulemaking. 

Six  written  comments  were  received 
on  this  subpart  of  the  example  rule- 
making.  One  comment  stated  that  in¬ 
dustry  nominations  should  be  called 
for  immediately  after  an  area  is  deter¬ 
mined  unsuitable  for  mining.  This  sug¬ 
gestion  was  not  adopted  because  in¬ 
dustry  is  expected  to  participate  fully 
in  the  land  use  planning  process  at 
each  stage  when  an  opportunity  for 
public  participation  is  provided.  A 
second  comment  wanted  a  clarification 
of  the  exemption  from  unsuitablility 
criteria  for  lands  on  which  surface 
mining  operations  were  being  conduct¬ 
ed  on  August  3,  1977,  or  where  sub¬ 
stantial  financial  and  legal  commit¬ 
ments  to  the  operations  ha  x  been 
made  prior  to  January  4, 1977.  The  ex¬ 
emption  is  required  under  section 
522(a)(6)  of  the  Surface  Mining  Con¬ 
trol  and  Reclamation  Act  and  is  ade¬ 
quately  covered  in  the  proposed  rule- 
making.  In  addition,  the  definition  sec¬ 
tion  of  the  rulemaking  defines  “sub¬ 
stantial  financial  or  legal  commit- 
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ment”.  Another  comment  raised  ques¬ 
tions  about  the  applicability  of  the  un¬ 
suitability  criteria  to  existing  leases. 
The  critleria  will  be  applied  to  existing 
leases  during  the  land  use  planning 
process  or  when  the  mining  plan  is 
submitted,  whichever  comes  first.  The 
provisions  of  the  Surface  Mining  Con¬ 
trol  and  Reclamation  Act  authorize 
the  application  of  the  unsuitability 
criteria  to  existing  leases. 

One  comment  wanted  Indian  tribes 
to  be  included  in  the  unsuitability  cri¬ 
teria  application  process.  The  unsuita¬ 
bility  criteria  are  applicable  to  Federal 
lands,  which  specifically  excludes 
Indian  lands.  Indian  tribes  can  submit 
their  views  on  the  application  of  un¬ 
suitability  criteria  to  the  Federal  lands 
during  the  land  use  planning  process. 
One  comment  raised  two  points,  first, 
that  the  placing  of  the  unsuitability 
criteria  in  the  regulations  rather  than 
in  manual  sections  or  policy  guidance 
documents  might  deny  flexibility 
needed  in  certain  cases,  and  second, 
that  there  seems  to  be  little  purpose 
to  including  lands  determined  to  be 
unsuitable  for  mining  within  applica¬ 
tions  for  exploration  licenses.  No 
changes  have  been  adopted  in  re¬ 
sponse  to  the  issues  raised  by  this 
comment  because,  first,  the  criteria 
have  been  determined  to  be  needed 
part  of  the  rulemaking,  and  second, 
exploration  could  be  useful  for  deter¬ 
mining  underground  mining  data.  The 
final  comment  received  indicated  that 
the  procedures  for  documenting  ex¬ 
ceptions  in  the  example  rulemaking  do 
not  appear  to  mesh  with  the  Bureau 
of  Land  Management’s  present  efforts 
to  field  test  and  incorporate  the  pro¬ 
posed  uifsuitability  criteria  into  the 
land  use  planning  system.  The  steps 
outlined  in  the  Federal  Register 
notice  mentioned  in  the  comment  are 
only  interim  guidance  for  approved, 
ongoing  land  use  plans.  Future  land 
use  plans  will  be  covered  by  later  guid¬ 
ance  in  separate  instructions. 

The  only  changes  to  the  wording  of 
the  specific  criteria  in  this  proposed 
rulemaking  over  the  wording  of  those 
published  in  the  example  rulemaking 
were  made  to  correct  the  criteria  for 
conflicts  with  existing  statutes  and  to 
improve  their  clarity.  As  noted  above, 
the  criteria  as  they  appeared  in  the 
draft  programmatic  environmental 
statement  are  now  being  field  tested. 
Changes  suggested  in  comments  re¬ 
ceived  on  the  draft  environmental 
statement  and  the  example  rulemak¬ 
ing  will  not  be  considered  until  results 
of  the  field  testing  have  been  assessed. 
This  is  expected  to  occur  sometime 
during  April,  1979.  All  comments  will 
be  considered  prior  to  the  issuance  of 
the  final  rulemaking.  If  a  proposed 
program  is  adopted  and  leasing  re¬ 
sumes,  the  land  use  plans  in  the  field 
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test  areas  will  be  conformed  to  all  re¬ 
vised  criteria  before  leasing  begins. 

The  provisions  of  Subpart  3465  of 
the  proposed  rulemaking  generally 
govern  environmental  protection 
during  operations  on  leases  and  li¬ 
censes  to  mine.  The  example  rulemak¬ 
ing  was  derived  from  Subpart  3041  of 
existing  regulations,  but  was  substan¬ 
tially  reduced  by  the  transfer  of  many 
of  the  surface  management  functions 
to  the  Office  of  Surface  Mining  Recla¬ 
mation  and  Enforcement  as  a  result  of 
the  passage  of  the  Surface  Mining 
Control  and  Reclamation  Act.  The  ex¬ 
ample  and  proposed  rulemaking  re¬ 
flect  that  transfer  of  functions. 

Five  comments  were  received  from 
the  public  on  this  subpart  of  the  ex¬ 
ample  rulemaking.  The  first  comment 
wanted  to  include  language  that  would 
require  compliance  with  the  regula¬ 
tions  of  another  Federal  agency.  This 
recommendation  was  incorporated  in 
the  proposed  rulemaking.  The  other 
comments  were  aimed  at  changes  that 
would  bring  the  rulemaking  more 
under  the  control  of  the  environmen¬ 
tal  assessment  process.  The  proposed 
rulemaking  complies  with  the  require¬ 
ments  of  the  National  Environmental 
Policy  Act  and  the  environmental  re¬ 
quirements  of  the  Surface  Mining 
Control  and  Reclamation  act.  No 
changes  were  adopted  as  a  result  of 
the  review  of  these  four  comments. 

Part  3470  contains  the  technical  re¬ 
quirements  of  the  coal  management 
program,  with  Subpart  3471  setting 
out  the  requirements  for  land  descrip¬ 
tion  in  leases,  what  happens  if  the  sur¬ 
face  of  the  leased  land  is  conveyed  by 
the  United  States  while  the  coal  is 
under  lease,  and  what  protection  is  af¬ 
forded  bona  fide  purchasers  of  leases 
that  are  subject  to  cancellation  or  for¬ 
feiture.  The  language  of  this  subpart 
is  derived  from  $$  3501.1-2,  3501.1-3, 
3501.2-4,  3501.3-2(bX2),  3501.3-3  and 
3502.1-2  of  existing  regulations  of  title 
43.  Several  insignificant  changes  in 
the  language  of  the  existing  regula¬ 
tions  were  made  in  the  proposed  rule- 
making.  No  comments  were  received 
on  this  subpart  of  the  example  rule- 
making. 

Subpart  3472  governs  the  qualifica¬ 
tions  to  take  or  hold  a  coal  lease.  The 
language  of  the  subpart  is  derived  di¬ 
rectly  from  Subpart  3502  of  existing 
regulations  with  only  slight  modifica¬ 
tion.  Two  comments  were  received  on 
this  example  subpart.  One  comment 
suggested  that  the  acreage  limitations 
imposed  in  the  rulemaking  were  not 
needed.  The  limitations  are  established 
by  the  provisions  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1976  and 
have  been  retained  In  the  proposed 
rulemaking.  The  other  comment 
wanted  to  know  if  the  restriction  in 
the  subpart  pertaining  to  railroad 
holding  companies  holding  leases  ap¬ 


plied  to  subsidiaries  of  a  railroad.  The 
limitation  does  not  apply  to  a  subsidi¬ 
ary  of  a  railroad  that  is  a  legitimate 
mining  company;  such  a  company  is 
authorized  to  hold  a  lease  under  the 
provisions  of  the  Mineral  Leasing  Act. 

The  provisions  of  Subpart  3473  con¬ 
tain  the  financial  terms  of  leases  and 
the  methods  for  getting  them  waived 
or  reduced.  The  rulemaking  language 
has  been  taken  from  Subpart  3503  of 
existing  regulations.  In  the  example 
rulemaking,  the  Department  of  the  In¬ 
terior  raised  the  annual  per  acre  lease 
rental.  That  increase,  $3  per  acre  per 
year,  has  been  carried  forward  to  the 
proposed  rulemaking.  The  proposed 
rulemaking  also  prohibits  the  reduc¬ 
tion  of  the  production  royalty  on  sur¬ 
face-mined  coal  below  12V4  percent 
and  on  underground-mined  coal  below 
5  percent.  The  example  rulemaking  re¬ 
stated  the  Secretary  of  the  Interior’s 
authority  without  limiting  the  scope 
of  the  Secretary’s  discretion  to  reduce 
royalties.  These  reduction  limitations 
are  not  required  by  law;  they  are  pro¬ 
posed  as  an  exercise  of  discretion. 

Subpart  3474  contains  the  bonding 
requirements  for  Federal  leases  and 
was  derived  from  Subpart  3504  of  ex¬ 
isting  regulations.  The  example  rule- 
making  contained  several  notable 
changes  from  the  existing  provisions. 
The  bond  required  by  the  Bureau  of 
Land  Management  no  longer  covers 
reclamation;  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
has  assumed  that  bonding  function  in 
connection  with  the  issuance  and  su¬ 
pervision  of  permits  to  mine.  In  addi¬ 
tion,  there  is  no  longer  any  authoriza¬ 
tion  for  a  nationwide  or  statewide 
bond;  each  lease  of  a  Federal  portion 
of  a  logical  mining  unit  must  be  sepa¬ 
rately  bonded.  Upon  issuance  of  this 
rulemaking  in  final  form,  each  lessee 
holding  such  a  blanket  coverage  bond 
would  be  notified  of  this  requirement. 

The  proposed  rulemaking  changes 
the  example  rulemaking  to  standard¬ 
ize  the  terms  used  with  respect  to 
bonding.  The  term  ’’performance 
bond”  been  limited  to  reclamation  ob¬ 
ligations.  The  term  “lease  bond”, 
which  has  had  many  different  uses, 
has  been  dropped,  and  the  Depart¬ 
ment  uses  the  term  “compliance  bond” 
in  the  proposed  rulemaking  to  mean 
the  bond  covering  compliance  with  the 
financial  and  other  non-reclamation 
lease  obligations  of  the  lessee.  The  De¬ 
partment  solicits  comments  on  diffi¬ 
culties,  if  any,  that  Federal  lessees 
have  had  or  may  have  in  securing  ade¬ 
quate  bonds  for  these  purposes. 

Subpart  3475  contains  the  general 
lease  term  provisions  on  diligent  devel¬ 
opment  and  continued  operation  obli¬ 
gations  (diligence  requirement)  Issued 
by  the  Department  of  the  Interior  in 
May  1976  to  cover  the  existing  leases, 
and  those  issued  in  December  1976  to 
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cover  leases  issued  after  the  passage  of 
the  Federal  Coal  Leasing  Amendments 
Acts  of  1976.  The  rulemaking  is  car¬ 
ried  forward  from  §5  3500.0-5  and 
3520.2-5  of  existing  regulations  with¬ 
out  substantive  change,  since  the  au¬ 
thority  to  promulgate  regulations  re¬ 
specting  diligence  on  Federal  coal 
leases  was  transferred  to  the  Depart¬ 
ment  of  Energy  by  the  Act  creating 
that  Department.  If  and  when  the  De¬ 
partment  of  Energy  promulgates  new 
or  additional  diligence  requirements 
for  Federal  coal  leases,  these  provi¬ 
sions  will  be  amended  to  state  or 
simply  cross-reference  the  Depart¬ 
ment  of  Energy  regulations.  Provisions 
dealing  with  the  administration  of  the 
diligence  requirements,  such  as  in 
S  3452.3-2(b)  of  existing  regulations, 
will  remain. 

The  only  comment  received  on  the 
provisions  of  Part  3470  was  one  ques¬ 
tioning  the  diligence  requirements  of 
Subpart  3475.  The  comment  was  con¬ 
sidered  and  not  adopted. 

The  principal  authors  of  this  pro¬ 
posed  rulemaking  are  Steven  Quarles 
and  Charles  Rech  of  the  Office  of 
Coal  Leasing,  Planning  and  Coordina¬ 
tion;  Lawrence  McBride,  Office  of  the 
Solicitor,  and  Don  Mitchell,  Office  of 
Coal  Management,  Bureau  of  Land 
Management,  assisted  by  the  staff  of 
the  Division  of  Legislation  and  Regu¬ 
latory  Management  of  the  Bureau  of 
Land  Management. 

It  has  been  determined  that  the  pub¬ 
lication  of  this  document  is  a  major 
Federal  action  significantly  affecting 
the  quality  of  the  human  environ¬ 
ment.  A  draft  environmental  state¬ 
ment  was  published  on  December  15, 
1978,  and  a  final  environmental  state¬ 
ment  is  now  being  prepared  pursuant 
to  section  102(2X0  of  the  National 
Environmental  Policy  act  of  1969  (42 
UB.C  4332(2X0). 

Note.— The  Department  of  the  Interior 
has  determined  that  this  document  is  not  a 
significant  regulatory  action  requiring  the 
preparation  of  a  regulatory  analysis  under 
Executive  Order  12044  and  43  CFR  Part  14. 

Under  the  authority  of  the  Mineral 
Leasing  Act,  the  Mineral  Leasing  act 
for  Acquired  Lands,  the  Federal  Land 
Policy  and  Management  Act  of  1976, 
the  Surface  Mining  Control  and  Recla¬ 
mation  Act  and  the  Multiple  Mineral 
Development  Act,  it  is  proposed  to 
amend  Subchapter  C,  Chapter  II,  Title 
43  of  the  Code  of  Federal  Regulations 
by  adding  a  new  Group  3400  as  set 
forth  below: 

Group  3400— Coal  Management 

PART  3400— COAL  MANAGEMENT— GENERAL 

Subpart  3400— Introduction— General 

PART  3410— EXPLORATION  LICENSES 

Subpart  3410— Exporation  Licenses 


PART  3430— COMPETITIVE  LEASING 

Subpart  3420— Competitive  Leasing 
Subpart  3422— Lease  Sales 
Subpart  3425— Emergency  Leasing 
Subpart  3427— Split  Estate  Leasing 

PART  3430— NONCOMPETITIVE  LEASING 

Subpart  3430— Preference  Right 

Leases 

Subpart  3431— Negotiated  Sales— 
Rights-of-Way  . 

Subpart  3432— Lease  Modifications 
Subpart  3435— Lease  Exchange 
Subpart  3436— Lease  Exchange— Allu¬ 
vial  Valley  Floors 

Subpart  3437— Coal  Exchange— Allu¬ 
vial  Valley  Floors 

PART  3440— LICENSES  TO  MINE 

Subpart  3440— Licenses  to  Mine 

PART  3450— MANAGEMENT  OF  EXISTING 

.  LEASES 

Subpart  3451— Continuation  of 

Leases— Readjustment  of  Lease 
Terms 

Subpart  3452— Relinquishments,  Can¬ 
cellations,  and  Terminations 
Subpart  3453— Transfers  by  Assign¬ 
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Subport  3400 — i introduction — General 

5  3400.0-3  Authority. 

(a)  These  regulations  are  issued 
under  the  authority  of: 

(1)  The  Mineral  Leasing  Act  of  Feb¬ 
ruary  25,  1920,  as  amended  (30  U.S.C. 
181  et  seq.). 

(2)  The  Mineral  Leasing  Act  for  Ac¬ 
quired  Lands  of  August  7,  1947,  as 
amended  (30  U.S.C.  351-359). 

(3)  The  Federal  Land  Policy  and 
Management  Act  of  1976,  October  21, 

1976  (43  U.S.C.  1701  et  seq.). 

(4)  The  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  August  3, 

1977  (30  U.S.C.  1201  et  seq.). 

(5)  The  Multiple  Mineral  Develop¬ 
ment  Act  of  August  13,  1954  (30  U.S.C. 
521-531). 

(6)  The  Department  of  Energy  Orga¬ 
nization  Act  of  August  4,  1977  (42 
U.S.C.  7101  et  seq.). 

(7)  The  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.). 

(b)  Specific  citations  of  authority  in 
subsequent  subparts  of  this  Group 
3400  are  to  authorities  from  which  the 
subpart  is  chiefly  derived  or  which  the 
subpart  chiefly  implements. 

§  3400.0-4  Responsibilities. 

(а)  The  Bureau  of  Land  Manage¬ 
ment  has  the  responsibility  on  Federal 
lands  to: 

(1)  Determine  the  acceptability  of 
lands  for  leasing  and  development, 
except  as  provided  in  subsection  (cX7) 
of  this  section; 

(2)  Issue,  modify  and  readjust  leases 
and  serve  as  the  Office  of  Record  for 
transfers,  relinquishments  and  similar 
transactions  on  leases; 

(3)  Ensure  that  fair  market  value  is 
received  for  rights  to  extract  Federal 
coal  before  issuing  a  lease; 

(4)  Issue  and  administer  all  use  au¬ 
thorizations  for  facilities  related  to 
coal  development  on  BLM  adminis¬ 
tered  lands  outside  the  area  of  mining 
operations; 

(5)  Determine,  in  consultation  with 
the  Office  of  Surface  Mining  Reclama¬ 
tion  and  Enforcement,  the  appropriate 
post-mining  land  use  of  BLM  adminis¬ 
tered  lands  on  which  surface  coal 
mining  operations  will  be  conducted; 

(б)  Include  terms  in  each  lease  to 
protect  nonmineral  resources  and  to 
ensure  reclamation  of  mined  lands  to 
the  applicable  standards; 

(7)  Recommend  judicial  action  to 
cancel  leases  for  noncompliance  with 
lease  terms; 

(8)  Consult  with  other  surface  man¬ 
agement  agencies  and  surface  owners 
when  they  are  involved  in  or  affected 
by  coal  management  actions  that  are 
the  primary  responsibility  of  the 
Bureau  of  Land  Management;  and 

(9)  Adjudicate  applications  for,  issue, 
and  administer  exploration  licenses. 
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(b)  The  Geological  Survey  has  the 
responsibility  on  Federal  lands  to: 

(1)  Supervise  production  and  re¬ 
source  recovery  in  the  area  of  mining 
operations; 

(2)  Make  geologic,  engineering,  coal 
resource  economic  value,  and  maxi¬ 
mum  economic  recovery  determina¬ 
tions  for  the  Department’s  leasing  pro¬ 
gram; 

(3)  Review  and  concur  with  mining 
and  exploration  plans  and  amend¬ 
ments  to  plans  to  establish  production 
and  resource  recovery  requirements; 

(4)  Approve  exploration  plans  and 
supervise  exploration  under  an  explo¬ 
ration  license,  and  on  a  lease  outside  a 
permit  area;  and 

(5)  Deal  with  operators  on  the  mat¬ 
ters  listed  in  paragraphs  (aXl) 
through  (4)  of  this  section. 

(c)  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  has  the 
responsibility  on  Federal  lands  to: 

(1)  Approve  mining  and  reclamation 
permit  applications; 

(2)  Ensure  that  mining  operations 
are  consistent  with  environmental  cri¬ 
teria  and  reclamation  plans; 

(3)  Monitor  reclamation  operations 
for  compliance  with  plans; 

(4)  Deal  with  operators  during 
mining  operations  on  the  matters 
listed  in  paragraph  (cXl)  through  (3) 
of  this  section; 

(5)  Ensure  that  the  rights  of  holders 
of  noncoal  Federal  leases  and  permits 
are  protected  in  the  permit  approval 
process; 

(6)  Negotiate,  in  consultation  with 
the  Bureau  of  Land  Management  and 
Geological  Survey,  and  recommend  for 
Secretarial  approval,  cooperative 
agreements  with  the  states  to  estab¬ 
lish  the  authority  of  state  regulatory 
agencies  over  Federal  operations  on  a 
lease;  and 

(7)  Designate  lands,  in  response  to 
petitions,  as  unsuitable  for  all  or  cer¬ 
tain  kinds  of  surface  mining  oper¬ 
ations,  reject  petitions,  and  terminate 
designations  of  lands. 

<d)  The  Fish  and  Wildlife  Service 
has  the  responsibility  on  Federal  lands 
to: 

(1)  Protect  and  conserve  endangered 
and  threatened  species,  migratory 
birds,  eagles,  and  other  fish  and  wild¬ 
life; 

(2)  Recommend  lands  unsuitable  for 
leasing  due  to  fish,  wildlife,  and  relat¬ 
ed  ecological  values; 

(3)  Recommend  tract  ranking  fac¬ 
tors  and  weights,  for  fish  and  wildlife; 

(4)  Recommend  lease  stipulations  re¬ 
lated  to  fish  and  wildlife  values; 

(5)  Review  and  recommend  post 
mining  land  uses  of  surface  mined 
lands  as  they  relate  to  the  creation  or 
maintenance  of  fish  and  wildlife 
values; 

(6)  Review  exploration,  mining,  and 
reclamation  plans  to  make  recommen¬ 


dations  about  their  potential  impacts 
on  fish  and  wildlife  values;  and 

(7)  Review  water  resource  develop¬ 
ment  projects  and  all  other  projects 
that  will  result  in  the  impoundment, 
diversion  or  control  of  streams  or 
other  bodies  of  water,  for  the  purposes 
of  mitigating  or  avoiding  adverse  im¬ 
pacts  on  fish  and  wildlife  values. 

§3400.0-5  Definitions. 

As  used  in  this  part: 

(a)  “Alluvial  valley  floor”  means  un¬ 
consolidated,  stream-laid  deposits 
holding  streams  where  water  availabil¬ 
ity  is  sufficient  for  subirrigation  or 
flood  irrigation  agricultural  activities. 
This  definition  does  not  encompass 
upland  areas  generally  covered  by  a 
thin  veneer  of  colluvial  deposits  com¬ 
posed  chiefly  of  debris  from  sheet  ero¬ 
sion;  deposits  laid  down  by  unconcen¬ 
trated  runoff  or  slope  wash.  Including 
talus;  other  mass  movement  accumula¬ 
tions;  and  windblown  deposits. 

(b)  “Area  of  Mining  Operation” 
means  that  area  of  non-Federal  land 
and  Federal  land  under  lease  or  li¬ 
cense  to  mine  (within  a  logical  mining 
unit)  that  (1)  contains  surface  or  un¬ 
derground  excavations  from  which 
coal  is  extracted  as  part  of  a  commer¬ 
cial  venture,  that  is,  one  which  has  a 
historic  production  record  or  existing 
contractual  production  commitments 
or  both;  (2)  contains  support  facilities 
that  contribute  directly  to  coal 
mining,  preparation  and  handling;  or 
(3)  contains  coal  reserves  intended  for 
extraction  in  the  course  of  the  mining 
operation. 

(c)  "Authorized  officer”  means  any 
employee  of  the  Bureau  of  Land  Man¬ 
agement  delegated  the  authority  to 
perform  the  duty  described  in  the  sec¬ 
tion  in  which  the  term  is  used. 

(d)  "Bonus”  means  that  the  value  in 
excess  of  the  rentals  and  royalties  that 
accrues  to  the  United  States  because 
of  coal  resource  ownership. 

(e)  “Bypass  coal”  means  an  isolated 
coal  deposit  that  cannot,  for  the  fore¬ 
seeable  future,  be  practically  mined 
either  separately  as  part  of  any  logical 
mining  unit  other  than  that  of  the  ap¬ 
plicant  for  an  emergency  lease  under 
the  provisions  of  Subpart  3425  of  this 
chapter. 

(f)  “Certificate  of  bidding  rights” 
means  a  right  granted  by  the  Secre¬ 
tary  to  apply  the  fair  market  value  of 
a  relinquished  coal  or  other  mineral 
lease  or  right  to  a  preference  right 
lease  as  a  credit  against  the  bonus  bid 
or  bids  on  a  competitive  lease  or  leases 
acquired  at  a  lease  sale  or  sales. 

(g)  “Coal  deposits”  mean  all  Federal¬ 
ly-owned  coal  deposits,  except  those 
held  in  trust  for  Indians. 

(h)  “Coal  resource  ecomomlc  value 
(CREV)”  means  the  value  of  the  coal 
resource  in  a  lease  in  its  best  oper¬ 
ational  and  market  application. 


(i)  “Commercial  quantities”  as  used 
in  paragraph  (n)  mean: 

(1)  For  any  lease  issued  after  August 
4, 1976,  an  amount  of  production  equal 
to  one  percent  of  the  LMU  reserves 
per  year,  or 

(2)  For  any  lease  issued  before 
August  4,  1976,  an  amount  of  produc¬ 
tion  equal  to  one-fortieth  of  the  LMU 
reserves  per  year. 

(J)  “Compliance  bond”  means  the 
bond  or  equivalent  security  given  the 
Department  to  assure  payment  of  all 
obligations  under  a  lease,  exploration 
license,  or  license  to  mine,  and  to 
assure  that  all  aspects  of  the  mining 
operation  other  than  reclamation  op¬ 
erations  on  a  lease  are  conducted  in 
conformity  with  the  approved  mining 
or  exploration  plan.  This  is  the  same 
as  the  “lease  bond”  referred  to  in  30 
CFR  742.11(a). 

(k)  “Continued  operation”  means 
the  production  of  coal  equal  to  one 
percent  of  the  LMU  reserves  for  each 
of  the  first  two  years  following  the 
achievement  of  diligent  development, 
and  an  annual  average  amount  of  one 
percent  of  the  LMU  reserves  thereaf¬ 
ter.  The  average  annual  amount  shall 
be  computed  on  a  three  year  basis,  and 
the  three-year  period  for  which  the 
average  shall  be  computed  shall  con¬ 
sist  of  the  year  in  question  and  the 
two  preceding  years. 

(l)  "Contiguous”  means  having  at 
least  one  point  in  common,  including 
cornering  tracts. 

(m)  "Department”  means  the  United 
States  Department  of  the  Interior. 

(n)  “Diligent  development”  means 
(1)  for  any  lease  issued  after  August  4, 
1976,  the  timely  preparation  for  and 
initiation  of  coal  production  from  the 
LMU  of  which  the  lease  is  a  part  so 
that  coal  is  actually  produced  in  com¬ 
mercial  quantities  by  the  end  of  the 
tenth  year  from  the  effective  date  of 
the  lease;  or 

(2)  For  any  lease  issued  before 
August  4,  1976,  the  timely  preparation 
for  and  initiation  of  coal  production 
from  the  LMU  so  that  coal  is  actually 
produced  in  commercial  quantities 
before  June  1,  1986,  except  that  the 
period  of  time  during  which  produc¬ 
tion  of  coal  in  commercial  quantities 
must  be  achieved  may  be  extended  as 
provided  in  43  CFR  3475.4. 

(o)  “Exploration”  means  drilling,  ex¬ 
cavating,  and  geological,  geophysical 
or  geochemical  surveying  operations 
designed  to  obtain  detailed  data  on 
the  physical  and  chemical  characteris¬ 
tics  of  coal  deposits  and  their  environ¬ 
ment  including  the  strata  above  and 
below  the  deposits,  the  hydrologic  con¬ 
ditions  associated  with  the  deposit, 
and  any  other  information  that  may 
be  used  to  prepare  a  coal  resource 
evaluation  of  the  land. 

(p)  “Exploration  license”  means  a  li¬ 
cense  issued  by  the  authorized  officer 
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to  permit  the  licensee  to  explore  for 
coal  on  Federal  lands  under  terms  and 
conditions  that  will  protect  the  sur¬ 
face  and  subsurface  resources  and  the 
environment,  and  provide  for  the  rec¬ 
lamation  of  areas  distrubed  by  such 
exploration. 

(q)  “Exploration  plan”  means  a  plan 
prepared  in  sufficient  detail  to  show 
the  location  and  type  of  exploration  to 
be  conducted,  environmental  protec¬ 
tion  procedures,  present  and  proposed 
roads,  and  reclamation  and  abandon¬ 
ment  procedures  to  be  followed  upon 
completion  of  operations  under  an  ex¬ 
ploration  license. 

(r)  “Fair  market  value”  means  that 
amount  in  cash,  or  on  terms  reason¬ 
ably  equivalent  to  cash,  for  which  in 
all  probability  the  coal  deposit  would 
be  sold  or  leased  by  a  knowledgeable 
owner  willing  but  not  obligated  to  sell 
to  a  knowledgeable  purchaser  who  de¬ 
sires  but  is  not  obligated  to  buy  or 
lease. 

(s)  “Federal  lands”  mean  lands 
owned  by  the  United  States,  without 
reference  to  how  the  lands  were  ac¬ 
quired  or  what  Federal  agency  admin¬ 
isters  the  lands,  including  mineral  es-. 
tates  or  coal  estates  underlying  private 
surface,  excluding  lands  held  by  the 
United  States  in  trust  for  Indians, 
Aleuts  or  Eskimos. 

(t)  “Governmental  entity”  means  a 
Federal  or  State  agency  or  municipal¬ 
ity  or  their  subdivisions.  Including  any 
corporation  acting  primarily  as  an 
agency  or  instrumentality  of  a  State, 
which  produces  electrical  energy  for 
sale  to  the  public. 

(u)  “Grant  of  modifications”  means 
the  Secretary ’8  approval  to  expand  an 
existing  lease  to  include  additional 
coal  lands  or  deposits  contiguous  to 
the  existing  lease. 

(v)  “Interest”  in  a  lease,  application 
or  bid  means:  any  record  title  interest, 
overriding  royalty  interest,  working  in¬ 
terest,  operating  rights  or  option,  or 
any  agreement  covering  such  an  inter¬ 
est:  any  claim  or  any  prospective  or 
future  claim  to  an  advantage  or  bene¬ 
fit  from  a  lease;  and  any  participation 
or  any  defined  or  undefined  share  in 
any  increments,  issues,  or  profits  that 
may  be  derived  from  or  that  may 
accrue  in  any  manner  from  the  lease 
based  on  or  pursuant  to  any  agree¬ 
ment  .or  understanding  existing  when 
the  application  was  filed  or  entered 
into  while  the  lease  application  or  bid 
is  pending. 

(w)  "Intertract  bidding  competition” 
means  a  lease  sale  method  where 
tracts  containing  more  reserves  in 
total  than  the  Department  intends  to 
lease  in  that  sale  are  offered  for  sale, 
and  each  bidder  competes  against 
other  bidders  on  the  same  tract  for 
which  he  bids  and  against  bidders  on 
the  other  tracts  offered  in  the  same 
sale. 
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(x)  “Know  Recoverable  Coal  Re¬ 
source  Area  (KRCRA)”  means  an  area 
determined  by  the  Geological  Survey, 
where  data  are  believed  to  be  suffi¬ 
cient  to  evaluate  the  extent,  depth, 
quality,  and  potential  for  development 
of  coal  deposits  that  are  technically 
recoverable  based  on  past  and  current 
mining  practices  in  the  area.  Bound¬ 
aries  for  such  as  area  show  only  the 
extent  of  recoverable  coal  deposits 
based  on  data  available  at  the  time  of 
determination. 

(y)  “Lease”  means  a  Federal  lease, 
issued  under  the  coal  leasing  provi¬ 
sions  of  the  mineral  leasing  laws, 
which  authorizes  the  exploration  for 
and  extraction  of  coal.  In  provisions  of 
this  Group  that  refer  to  Federal  leases 
for  minerals  other  than  coal,  the  term 
“Federal  coal  lease”  may  be  used. 

(z)  “Licensee”  means  the  holder  of 
an  exploration  license. 

(aa)  “License  to  mine”  means  a  li¬ 
cense  issued  under  the  provisions  of 
Part  3440  of  this  Chapter  to  a  munici¬ 
pality  or  charitable  organization  to 
mine  coal  for  domestic  use. 

(bb)  “Logical  Mining  Unit  (LMU)” 
means  an  area  of  coal  land  that  can  be 
developed  and  mined  in  an  efficient, 
economical,  and  orderly  manner  with 
due  regard  for  the  conservation  of  coal 
reserves  and  other  resources.  An  LMU 
may  consist  of  one  or  more  leases  and 
may  include  intervening  or  adjacent 
non-Federal  lands,  but  all  lands  in  an 
LMU  must  be  contiguous,  under  the 
effective  control  of  a  single  operator, 
and  capable  of  being  developed  and 
operated  as  a  unified  operation  with 
complete  extraction  of  the  LMU  re¬ 
serves  within  40  years  from  the  date  of 
first  approval  of  a  mining  plan  for 
that  LMU.  No  LMU  approved  after 
August  4.  1976,  shall  exceed  25,000 
acres,  including  both  Federal  and  non- 
Federal  coal  deposits. 

(cc)  “Logical  Mining  Unit  reserves” 
mean  the  stun  of  (1)  estimated  recov¬ 
erable  reserves  under  Federal  lease  in 
the  LMU,  and  (2)  estimated  non-Fed¬ 
eral  recoverable  reserves  in  the  LMU. 
The  LMU  reserves  associated  with  a 
Federal  lease  are  the  LMU  reserves  es¬ 
timated  as  of  the  effective  date  of  the 
LMU,  of  which  that  lease  is  a  part, 
except  that  the  LMU  reserves  of  this 
section  may  be  adjusted  by  the  Mining 
Supervisor  whenever  he  approves  a 
modification  of  the  LMU  boundaries 
or  whenever  significant  new  informa¬ 
tion  becomes  available  concerning  the 
amount  of  such  reserves. 

(dd)  “Maximum  economic  recovery 
(MER)”  means  the  amount  of  coal 
that  can  be  recovered  by  prudent 
mining  practices  from  all  seams  that 
are  collectively  profitable  to  be  mined 
on  any  tract  evaluated  for  a  lease  sale 
at  the  time  of  the  MER  determina¬ 
tion.  Social  and  environmental  costs 
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shall  be  considreed  in  determining 
profitability. 

(ee)  “Mining  method  evaluation” 
means  a  written  comparison  of  mining 
method  alternatives  used  to  determine 
maximum  economic  recovery. 

(ff)  “Mineral  leasing  laws”  mean  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq.),  and 
the  Mineral  Leasing  Act  for  Acquired 
lands  of  1947,  as  amended  (30  U.S.C. 
351-359). 

(gg)  “Mining  plan”  means  a  mining 
and  reclamation  operations  plan  that 
fully  complies  with  the  requirements 
of  the  Mineral  Leasing  Act  of  1920  as 
amended,  the  Suface  Mining  Control 
and  Reclamation  Act  of  1977,  and  all 
other  applicable  laws. 

(hh)  “Mining  Supervisor”  means  the 
Area  Mining  Supervisor,  Conservation 
Division,  U.S.  Geological  Survey,  or 
the  District  Mining  Supervisor  or  a 
subordinate  acting  under  the  Supervi¬ 
sor’s  direction. 

(ii)  “Mining  unit”  means  an  area 
containing  technically  recoverable  coal 
that  will  feasible  support  a  commerlcal 
mining  operation.  The  coal  may  either 
be  Federal  coal  or  be  both  Federal  and 
non-Federal  coal. 

(jj)  “Operator”  means  a  lessee,  li¬ 
censee  or  one  conducting  operations 
on  a  lease  or  exploration  license  under 
the  authority  of  the  lessee  or  licensee. 

(kk)  “Participate”  means  to  have  or 
take  part  or  share  with  others  in  an 
exploration  license. 

(11)  “Permit”  means  the  document 
issued,  to  authorized  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  either  by  the  Director  of 
the  Office  of  Surface  Mining  Reclama¬ 
tion  and  Enforcement  or,  where  a  co¬ 
operative  agreement  pursuant  to  sec¬ 
tion  523  of  the  Suface  Mining  Control 
and  Reclamation  Act  of  1977  (30 
U.S.C.  1273)  has  been  executed  by  the 
state  regulatory  authority  (30  CFR 
Part  741),  after  approval  of  a  mining 
plan  by  the  Assistant  Secretary, 
Energy  and  Minerals. 

(mm)  “Permit  area”  means  the  area, 
including  all  natural  and  human  re¬ 
sources,  included  within  the  bound¬ 
aries  specified  in  a  permit,  whether  or 
not  the  areas  will  be  affected  by  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations,  which  is  designated  on  the  ap¬ 
proved  maps  submitted  by  the  appli¬ 
cant  with  this  permit  application  and 
which  is  covered  by  the  performance 
bond  required  Part  by  CFR  Parts  800- 
808. 

(nn)  "Public  bodies”  means  Federal 
and  state  agencies,  municipalities, 
rural  electric  cooperatives  and  similar 
organizations,  and  nonprofit  corpora¬ 
tions  controlled  by  any  such  entitles. 

(oo)  “Qualified  surface  owner” 
means  the  natural  person  or  persons 
(or  corporation,  the  majority  stock  of 
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which  is  held  by  by  a  person  or  per¬ 
sons)  who: 

(1)  Hold  legal  or  equitable  title  to 
the  land  surface: 

(2)  Have  their  principal  place  of  resi¬ 
dence  on  the  land,  or  personally  con¬ 
duct  farming  or  ranching  operations 
upon  a  farm  or  ranch  unit  to  be  affect¬ 
ed  by  suface  mining  operations:  or  re¬ 
ceive  directly  a  significant  portion  of 
their  income,  if  any,  from  such  farm¬ 
ing  and  ranching  operations:  and 

(3)  Have  met  the  conditions  of  (para¬ 
graphs  (00)  (1)  and  (2)  of  this  section 
for  a  period  at  least  3  years  prior  to 
the  granting  of  any  consent  to  mining 
of  their  lands.  In  computing  the  three 
year  period  the  authorized  officer  may 
include  periods  during  which  title  was 
owned  by  a  relative  of  such  person  by 
blood  or  marriage  if,  during  such  peri¬ 
ods,  the  relative  would  have  met  the 
requirements  of  this  subsection. 

(pp)  “Reserves”  means  coal  deposits 
which  are  economically  feasible  to  ex¬ 
tract. 

(qq)  “Secretary”  means  the  Secre¬ 
tary  of  the  Interior  or  his  authorized 
representative. 

(rr)  “Sole  party  in  interest”  means  a 
party  who  is  and  will  be  vested  with  all 
legal  and  equitable  rights  under  a 
lease,  bid,  or  an  application  for  a  lease. 
No  one  is,  or  shall  be  considered,  a  sole 
party  in  interest  with  respect  to  a 
lease  or  bid  in  which  any  other  party 
has  any  interest. 

(ss)  “Split  estate”  means  land  in 
which  the  ownership  of  the  surface  is 
held  by  persons  including  governmen¬ 
tal  bodies,  other  than  the  Federal  gov¬ 
ernment  and  the  ownership  of  under¬ 
lying  coal  is,  in  whole  or  in  part,  re¬ 
serve  to  the  Federal  government. 

(tt)  “Substantial  legal  and  financial 
commitments”  mean  major  invest¬ 
ments  of  money  in  power  plants,  rail¬ 
roads,  coal  handling  and  storage  facili¬ 
ties  and  other  capital  intensive  im¬ 
provements,  and  fixed  equipment 
made  on  the  basis  of  long-term,  legally 
enforceable  coal  sales  contracts.  In¬ 
vestments  are  “major”  if  they  are  sub¬ 
stantial  in  relationship  to  the  aggre¬ 
gate  capital  expenditures  which  rea¬ 
sonable  can  be  anticipated  to  be  made 
for  capital  improvements  and  fixed 
equipment  at  the  mine  site  up  to  and 
including  completion  of  all  reclama¬ 
tion  operations.  Costs  of  the  acquisi- 
ton  of  the  coal  in  place  or  of  the  right 
to  mine  it  do  not  alone  constitute 
“substantial  legal  an  financial  commit¬ 
ments”. 

(uu)  “Surface  management  agency” 
means  the  Federal  agency  with  Juris¬ 
diction  over  the  surface  of  Federally 
owned  lands  containing  coal  deposits. 

(w)  “Surface  Mining  Office”  means 
the  field  representative  authorized  to 
act  for  Director  of  the  Office  of  Sur¬ 
face  Mining,  Reclamation  and  En¬ 
forcement. 


(ww)  “Surface  mining  operation” 
means  activities  conducted  on  the  sur¬ 
face  of  the  lands  in  connection  with  a 
surface  coal  mine  or  surface  oper¬ 
ations  and  surface  impacts  incident  to 
an  underground  mine,  as  defined  in 
section  701(28)  of  the  Surface  Mining 
Reclamation  and  Environmental  Act 
of  1977,  30  U.S.C.  1291(28). 

(xx)  "Written  consent”  means  the 
document  or  documents  that  the  sur¬ 
face  owner  has  signed  that:  (1)  Permit 
a  coal  operator  to  enter  and  commence 
surface  mining  of  coal;  (2)  describe 
any  financial  considerations  given  or 
promised  in  return  for  the  permission, 
including  in-kind  considerations;  (3) 
described  any  considerations  given  in 
terms  of  type  or  method  of  operation 
or  reclamation  for-  the  area;  (4)  con¬ 
tain  any  supplemental  or  related  con¬ 
tracts  between  the  surface  owner  and 
any  other  person  party  to  the  permis¬ 
sion;  and  (5)  contain  a  full  and  accu¬ 
rate  description  of  the  area  covered  by 
the- permission. 

§  3400.1  Multiple  Development 

The  granting  of  the  exploration  li¬ 
cense,  a  license  to  mine  or  a  lease  for 
the  prospecting,  development,  or  pro¬ 
duction  of  coal  deposits  will  neither 
preclude  the  issuance  of  prospecting 
permits  or  mineral  leases  for  prospect¬ 
ing,  development  or  production  of  de¬ 
posits  of  other  minerals  in  the  same 
land  with  suitable  stipulations  for  si¬ 
multaneous  operation,  nor  will  it  pre¬ 
clude  the  allowance  of  applicable  en¬ 
tries,  locations,  or  selections  of  leased 
lands  with  a  reservation  of  the  mineral 
deposits  to  the  United  States. 

§  3400.2  Lands  subject  to  leasing. 

The  Secretary  may  issue  coal  leases 
on  all  Federal  lands  except: 

(a)  Lands  in: 

(1)  The  National  Park  System; 

(2)  The.  Natonal  Wildlife  Refuge 
System; 

(3)  The  National  Wilderness  Preser¬ 
vation  System; 

(4)  The  National  System  of  Trails; 

(5)  The  National  Wild  and  Scenic 
Rivers  System,  including  study  rivers 
designated  under  section  5(a)  of  the 
Wild  and  Scenic  River  Act; 

(6)  Incorporated  cities,  towns,  and 
villages; 

(7)  The  Naval  Petroleum  Reserves, 
the  National  Petroleum  Reserve  in 
Alaska,  and  oil  shale  reserves;  and 

(8)  National  Recreation  Areas. 

(b)  Tide  lands,  submerged  coastal 
lands  within  the  Continental  Shelf  ad¬ 
jacent  or  littoral  to  any  part  of  land 
within  the  jurisdiction  of  the  United 
States; 

(c)  Land  acquired  by  the  United 
States  for  the  development  of  mineral 
deposits,  by  foreclosure  or  otherwise 
for  resale,  or  reported  as  surplus  prop¬ 


erty  pursuant  to  the  provisions  of  the 
Surplus  Property  Act  of  1944;  and 

(d)  Lands  acquired  with  money  de¬ 
rived  from  the  Land  and  Water  Con¬ 
servation  Fund. 

§  3400.3  Limitations  on  authority  to  lease. 

}  3400.3-1  Consent  or  conditions  of  ad¬ 
ministering  agency. 

(a)  Leases  for  land,  the  surface  of 
which  is  under  the  jurisdiction  of  any 
Federal  agency  other  than  the  Depart¬ 
ment  of  the  Interior,  may  be  issued 
only  with  the  consent  of  the  head  or 
other  appropriate  official  of  the  other 
agency  having  jurisdiction  over  the 
lands  containing  the  coal  deposits  or 
holding  a  mortgage  or  deed  of  trust  se¬ 
cured  by  such  lands. 

(b)  Exploration  licenses  and  licenses 
to  mine  for  lands  described  in  para¬ 
graph  (a)  of  this  section  shall  be  sub¬ 
ject  to  such  conditions  as  that  official 
may  prescribe  with  respect  to  the  use 
and  protection  of  the  nonmineral  in¬ 
terests  in  the  lands,  but  may  be  issued 
without  the  consent  of  that  official. 

§  3400.3-2  Department  of  Defense  lands.. 

The  Secretary  may  issue  leases  with 
the  consent  of  the  Secretary  of  De¬ 
fense  on  acquired  lands  set  apart  for 
military  or  naval  purposes  only  if  the 
leases  are  issued  to  a  governmental 
entity  which: 

(a)  Produces  electrical  energy  for 
sale  to  the  public; 

(b)  Is  located  in  the  state  in  which 
the  leased  lands  are  located;  and 

(c)  Has  production  facilities  in  that 
state,  and  will  use  the  coal  produced 
from  the  lease  within  that  state. 

§  3400.3-3  Department  of  Agriculture 
lands. 

(a)  Subject  to  the  provisions  of 
§  3400.3-1,  the  Secretary  may  issue 
leases  that  authorize  surface  coal 
mining  operations  on  Federal  lands 
within  a  National  Forest  or  a  National 
Grassland,  where: 

(1)  There  are  no  significant  recre¬ 
ational,  timber,  economic  or  other 
values  which  may  be  incompatible 
with  the  surface  mining  operations; 
and 

(2)  Either  (1)  the  surface  mining  op¬ 
erations  are  incident  to  an  under¬ 
ground  coal  mine;  or  (ii)  the  Secretary 
of  Agriculture  determines  (on  lands 
west  of  the  100th  Meridian  that  do  not 
have  significant  forest  cover)  that  sur¬ 
face  mining  complies  with  the  Multi¬ 
ple-Use  Sustained-Yield  Act  of  1960, 
the  Federal  Coal  Leasing  Amendments 
Act  of  1976,  the  National  Forest  Man¬ 
agement  Act  of  1976,  and  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977. 

(b)  The  Secretary  may  not  issue 
leases  that  would  authorize  surface 
mining  operations  on  Federal  lands 
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within  the  boundaries  of  the  Custer 
National  Forest.  $3400.3-4  Trust  pro* 
tection  lands.  The  regulations  in  this 
group  do  not  apply  to  the  leasing  and 
development  of  coal  deposits  held  in 
trust  by  the  United  States  for  Indians. 
See  43  CFR  3500.0-5(s).  Regulations 
governing  those  deposits  are  found  in 
25  CFR  Chapter  I. 

§3400.4  Federal/State  government  coop¬ 
eration. 

(a)  In  order  to  implement  the  re¬ 
quirements  of  law  for  Federal-State 
cooperation  in  the  management  of 
Federal  lands,  a  Department/State  re¬ 
gional  coal  team  shall  be  established 
for  each  coal  region.  The  team  shall 
consist  of  a  Bureau  of  Land  Manage¬ 
ment  field  representative  for  each 
State  in  the  region,  who  will  be  the 
State  Director,  or,  in  his  absence,  his 
designated  representative;  the  Gover¬ 
nor  of  each  State  or,  in  his  absence, 
his  designated  representative;  and  a 
representative  appointed  by  and  re¬ 
sponsible  to  the  Director  of  the 
Bureau  of  Land  Management.  The  Di¬ 
rector’s  representative  shall  be  chair¬ 
man  of  the  team.  If  the  region  is  a 
multi-State  region  under  the  jurisdic¬ 
tion  of  one  Bureau  of  Land  Manage¬ 
ment  State  Office,  the  State  Director 
shall  designate  a  second  representa¬ 
tive. 

(b)  Each  regional  coal  team  shall 
consider  and  suggest  policy  for  region¬ 
al  target  setting,  tract  delineation,  and 
site  specific  analysis  in  the  coal  pro¬ 
duction  region,  guide  and  review  tract 
ranking,  and  conduct  the  selection  and 
sale  scheduling  process  in  order  to  sug¬ 
gest  regional  lease  sale  alternatives  to 
be  analyzed  in  the  regional  lease  sale 
environmental  statement  and  to  be 
recommended  to  the  Secretary.  Each 
team  member  may  submit  a  lease  sale 
schedule  alternative  which  shall  be 
treated  equally  in  the  draft  and  final 
regional  lease  sale  environmental 
statement. 

(c)  Upon  completion  of  the  final  re¬ 
gional  lease  sale  environmental  state¬ 
ment,  the  chairman  shall  submit  the 
recommendations  of  the  regional  coal 
team  to  the  Director.  Any  disagree¬ 
ment  as  to  the  recommendations 
among  the  team  shall  be  documented 
and  submitted  by  the  chairman  along 
with  the  team  recommendation.  The 
Director  shall  submit  the  final  region¬ 
al  environmental  statement  to  the 
Secretary  for  his  decision,  together 
with  the  recommendations  of  the 
team  and  any  recommendations  the 
Director  may  wish  to  make  after 
review  of  the  final  statement. 

<d)  The  regional  coal  team  shall  also 
serve  as  the  general  Department/ 
State  forum  for  all  other  major  De¬ 
partment  coal  management  program 
decisions  In  the  region,  concerning 
preference  right  lease  applications. 


public  body  and  small  business  set- 
aside  leasing,  emergency  lease,  ex¬ 
changes.  and  readjustment  of  lease 
terms  and  exploration  licenses. 

(e)  Participation  in  the  proceedings 
of  a  regional  coal  team  need  not  be 
limited  to  the  designated  representa¬ 
tives  of  the  Bureau  of  Land  Manage¬ 
ment  State  Directors  or  the  Gover¬ 
nors.  Additional  representatives  of 
State  and  Federal  agencies  may  par¬ 
ticipate  directly  In  team  meetings  or 
indirectly  in  the  preparation  of  mate¬ 
rial  to  assist  the  team  at  different 
points  in  the  process  at  the  request  of 
the  team  chairman.  At  a  minimum, 
participation  shall  be  solicited  from 
State  and  Federal  agencies  with  spe¬ 
cial  expertise  in  topics  considered  by 
the  team  or  with  direct  responsibilities 
in  areas  potentially  affected  by  coal 
management  decisions.  However,  at 
every  point  in  the  deliberations  the  of¬ 
ficial  team  spokespersons  for  the 
Bureau  of  Land  Management  and  for 
the  Governors  shall  be  those  designat¬ 
ed  under  paragraph  (a)  of  this  section. 
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3410.0-1  Purpose. 

3410.0-2  Objective. 

3410.0-3  Authority. 

3410.0-4  Responsibilities. 

3410.1  Exploration  licenses-- Generally. 

3410.1- 1  Lands  subject  to  exploration  li¬ 
censes. 

3410.1- 2  When  an  exploration  license  is  re¬ 
quired. 

3410.2  Prelicensing  procedures. 

3410.2- 1  Application  for  an  exploration  li¬ 
cense. 

3410.2- 2  Environmental  review. 

3410.2- 3  Cultural  resources.  ' 

3410.2- 4  Threatened  or  endangered  spe¬ 
cies. 

3410.2- 5  Surface  management  agency. 

3410.2- 6  Substantial  disturbance  to  the 
natural  land  surface. 

3410.3  Exploration  licenses. 

3410.3- 1  Issuance  and  termination  of  an 
exploration  license. 

3410.3- 2  Limitations  on  exploration  li¬ 
censes. 

3410.3- 3  Operating  regulations. 

3410.3- 4  Surface  protection  and  reclama¬ 
tion. 

3410.3- 5  Ground  and  surface  water  data. 

3410.3- 6  Bonds. 

3410.4  Use  of  data. 

3410.5  Use  of  surface. 

Authority:  30  U.S.C.  181  et  seq. 

Subport  3410 — Exploration  Licenses. 

§  3410.0-1  Purpose. 

This  subpart  provides  for  the  issu¬ 
ance  of  licenses  to  explore  for  coal  de¬ 
posits  subject  to  disposal  under  Group 
3400. 

§3410.0-2  Objective. 

The  objective  of  this  subpart  is  to 
allow  private  parties  singularly  or 


jointly  to  explore  coal  deposits  to 
obtain  geological,  environmental,  and 
other  pertinent  data  concerning  the 
coal  deposits. 

§  3410.0-3  Authority. 

(a)  These  regulations  are  issued 
under  the  authority  of  the  statutes 
listed  in  §  3400.0-3  of  this  Group,  prin¬ 
cipally  section  30  of  the  Mineral  Leas¬ 
ing  Act  of  1920  (30  U.S.C.  189). 

(b)  These  regulations  primarily  im¬ 
plement  section  2(b)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  by 
section  4  of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976  (30  U.S.C. 
201(b)). 

§  3410.0-4  Responsibilities. 

(a)  The  Bureau  of  Land  Manage¬ 
ment  exercises  the  Secretary’s  discre¬ 
tionary  authority  to  determine  wheth¬ 
er  exploration  licenses  are  to  be 
issued.  The  Bureau  is  also  responsible 
for  issuing  and  cancelling  exploration 
licenses  and  terminating  the  period  of 
liability  of  the  licensee  under  any 
bond  he  may  have  posted  as  a  condi¬ 
tion  of  license  issuance.  The  regula¬ 
tions  in  this  Subpart  shall  be  adminis¬ 
tered  by  the  Director  of  the  Bureau  of 
Land  Management  through  the  State 
Director  and  the  authorized  officer, 
subject  to  the  supervisory  authority  of 
the  Secretary.  The  Bureau  of  Land 
Management  State  Office  having  ju¬ 
risdiction  over  the  lands  involved  (43 
CFR  Subpart  1821)  is  also  the  Office 
of  Record. 

(b)  The  Geological  Survey  exercises 
the  Secretary’s  authority  regarding 
operations  conducted  within  the  area 
covered  by  the  license,  including  re¬ 
sponsibility  for  all  geological,  econom¬ 
ic,  and  engineering  determinations. 

(c)  The  authorized  officer,  in  consul¬ 
tation  with  the  Geological  Survey,  and 
where  appropriate,  the  surface  man¬ 
agement  agency,  the  Fish  and  Wildlife 
Service,  and  the  surface  owner,  if 
other  than  the  United  States,  formu¬ 
lates  the  requirements  to  be  incorpo¬ 
rated  in  exploration  licenses  for  the 
protection  of  the  surface  resources 
and  for  reclamation. 

(d)  The-  Geological  Survey,  after 
consultation  with  the  authorized  offi¬ 
cer,  and  where  appropriate,  the  sur¬ 
face  management  agency  and  the 
surfce  owner,  if  other  than  the  United 
States,  shall  provide  technical  review 
and  approval  of  the  exploration  plan. 
The  Geological  Survey  shall  recom¬ 
mend  bonding  requirements  to  the 
Bureau  of  Land  Management.  Upon 
the  completion  of  exploration  oper¬ 
ations,  the  Geological  Survey  shall 
recommend  termination  of  the  period 
of  the  licensee’s  liability  under  any 
bond  posted. 
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§  3410.1  Exploration  licenses — Generally. 

{  3410.1-1  Lands  subject  to  exploration  li¬ 
censes. 

(a)  Exploration  licenses  may  be 
issued  for 

(1)  Lands  administered  by  the  Secre¬ 
tary  that  are  subject  to  leasing, 
§  3400.2; 

(2)  Lands  administered  by  the  Secre¬ 
tary  of  Agriculture  through  the  Forest 
Service  or  other  agency  that  are  sub¬ 
ject  to  leasing,  §  3400.2; 

(3)  Coal  deposits  in  lands  which  have 
been  conveyed  by  the  United  States 
subject  to  a  reservation  to  the  United 
States  of  the  mineral  or  coal  deposits, 
to  the  extent  that  those  deposits  are 
subject  to  leasing  under  §  3400.2;  and 

(4)  Coal  or  lignite  deposits  in  ac¬ 
quired  lands  set  apart  for  military  or 
naval  purposes. 

(b)  No  exploration  license  shall  be 
issued  for  land  on  which  a  lease  has  al¬ 
ready  been  issued. 

$  3410.1-2  When  an  exploration  license  is 
required. 

(a)  An  exploration  license  shall  not 
be  required  for  "casual  use”  as  defined 
in  30  CFR  211.10(a). 

(b)  No  person  may  conduct  explora¬ 
tion  activities  for  commerical  purposes 
on  lands  subject  to  this  subpart  with¬ 
out  an  exploration  license. 

(c)  Exploration  activities  conducted 
without  an  exploration  license  in  vio¬ 
lation  of  paragraph  (b)  of  this  section 
shall  constitute  a  trespass,  and  shall 
be  subject  to  the  provisions  of  43  CFR 
9239.5-3(f). 

§  3410.2  Prelicensing  procedures. 

$3410.2-1  Application  for  an  exploration 

•  license. 

(a)  Exploration  license  applications 
shall  be  submitted  at  the  Bureau  of 
Land  Management  State  Office  having 
jurisdiction  over  the  lands  covered  in 
the  application  (43  CFR  Subpart 
1821).  The  applications  shall  be  sub¬ 
ject  to  the  following  requirements; 

(1)  No  specified  form  of  application 
is  required. 

(2)  The  area  to  be  explored  shall  be 
described  by  legal  description  or,  if  on 
unsurveyed  lands,  by  metes  and 
bounds. 

(3)  Each  application  shall  contain 
three  copies  of  an  exploration  plan 
which  complies  with  the  requirements 
of  30  CFR  211.10(a). 

(4)  Each  application  and  its  support¬ 
ing  documents  shall  be  filed  with  a 
nonre fundable  filing  fee  (43  CFR 
3473.2). 

(5)  Coal  exploration  license  applica¬ 
tions  shall  normally  cover  no  more 
than  25,000  acres  in  a  reasonably  com¬ 
pact  area  and  entirely  within  one 
State.  Applications  for  more  than 
25,000  acres  must  include  a  justifica- 
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tion  for  an  exception  to  the  normal 
acreage  limitation. 

(b)  Any  person  qualified  to  hold  a 
lease  under  the  provisions  in  Subpart 
3472  of  this  chapter  may  apply  for  an 
exploration  license. 

(c)  Nothing  in  this  Subpart  shall 
preclude  the  authorized  officer  from 
issuing  a  call  for  expressions  of  leasing 
interest  in  exploration  licenses  for  a 
given  area. 

(d)  Applicants  for  exploration  li¬ 
censes  shall  be  required  to  provide  an 
opportunity  for  other  parties  to  par¬ 
ticipate  in  exploration  under  the  li¬ 
cense  on  a  pro  rata  cost  sharing  basis. 

(U  Immediately  upon  the  filing  of 
an  application  for  an  exploration  li¬ 
cense  the  applicant  shall  publish  a 
“Notice  of  Invitation,”  approved  by 
the  authorized  officer,  once  every 
week  for  four  consecutive  weeks  In  at 
least  one  newspaper  of  general  circula¬ 
tion  in  the  area  where  the  lands  cov¬ 
ered  by  the  license  application  are  sit¬ 
uated.  This  notice  shall  contain  an  in¬ 
vitation  to  the  public  to  participate  in 
the  exploration  under  the  license. 
Copies  of  the  Notice  of  Invitation 
shall  be  filed  with  the  authorized  offi¬ 
cer  two  weeks  prior  to  publication  by 
the  applicant,  for  posting  in  the 
proper  Bureau  of  Land  Management 
Office  and  for  Bureau  of  Land  Man¬ 
agement’s  publication  of  the  Notice  of 
Invitation  in  the  Federal  Register. 

(2)  Any  person  who  elects  to  partici¬ 
pate  in  the  exploration  program  con¬ 
tained  in  the  application  shall  notify 
the  authorized  officer  and  the  appli¬ 
cant  in  writing  within  30  days  after 
the  final  publication.  Any  person  who 
seeks  to  participate  in  the  exploration 
program,  but  who  wants  the  explora¬ 
tion  program  modified  in  any  respect 
shall  submit,  with  his  notification  to 
the  authorized  officer,  three  copies  of 
an  exploration  plan  that  complies  with 
the  requirements  of  30  CFR  211.10(a), 
showing  the  modifications  that  would 
be  required  in  the  exploration  plan  in 
which  he  seeks  to  participate.  The  au¬ 
thorized  officer  may  require  modifica¬ 
tion  of  the  original  exploration  plan  to 
accommodate  the  needs  of  additional 
participants. 

(e)  An  application  to  conduct  explo¬ 
ration  which  could  have  been  conduct¬ 
ed  as  a  part  of  exploration  under  an 
existing  or  recent  coal  exploration  li¬ 
cense  may  be  rejected. 

§  3410.2-2  Environmental  review. 

(a)  Before  an  exploration  license 
may  be  issued,  the  authorized  officer, 
using  the  exploration  plan  submitted 
by  the  applicant,  as  approved  by  the 
Geological  Survey,  shall  make  an  as¬ 
sessment  of  the  potential  effect  of 
such  exploration  on  the  area  and  its 
environment.  Aspects  of  the  environ¬ 
ment  to  be  examined  Include  surface 
water  and  groundwater,  fish  and  other 


aquatic  resources;  wildlife  habitats 
and  populations;  visual  resources;  rec¬ 
reational  resources;  cultural  resources; 
and  social  factors  in  the  affected  area. 

(b)  If.  before  issuance  of  the  license, 
the  authorized  officer  determines  that 
an  environmental  statement  is  re¬ 
quired  by  Section  102(2X0  of  the  Na¬ 
tional  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2X0),  a  state¬ 
ment  shall  be  prepared. 

$  3410.2-3  Cultural  resources. 

If  lands  in  or  nominated  for  inclu¬ 
sion  in  the  National  Register  of  His¬ 
toric  Places  contain  cultural  resources 
which  might  be  affected  by  an  action 
taken  under  an  exploration  license,  no 
exploration  license  for  such  land  shall 
be  authorized  until  after  compliance 
with  section  106  of  the  Historic  Preser¬ 
vation  Act  (16  UJS.C.  470f).  Other  cul¬ 
tural  resource  values  shall  also  be  pro¬ 
tected  pursuant  to  Section  105  of  the 
Historic  Preservation  Act. 

$  3410.2-4  Threatened  or  endangered  spe¬ 
cies. 

If  threatened  or  endangered  species 
of  fauna  or  flora  or  their  critical  habi¬ 
tat  would  be  destroyed  or  adversely 
modified  as  a  result  of  the  issuance  of 
an  exploration  license,  no  exploration 
license  for  such  lands  shall  be  author¬ 
ized.  In  making  this  determination  the 
authorized  officer  shall  consult  any 
other  surface  management  agency, 
and  if  the  presence  of  threatened  or 
endangered  species  or  their  habitat  is 
suspected  or  known,  with  the  Fish  and 
Wildlife  Service  in  accordance  with  50 
CFR  Part  402. 

$  3410.2-5  Surface  management  agency. 

The  authorized  officer  may  issue  an 
exploration  license  covering  lands  the 
surface  of  which  is  under  the  Jurisdic¬ 
tion  of  any  Federal  agency  other  than 
the  Bureau  of  Land  Management  only 
in  accordance  with  those  conditions 
prescribed  by  the  surface  management 
agency  concerning  the  use  and  protec¬ 
tion  of  the  nonmineral  interests  in 
those  lands. 

$3410.2-6  Substantial  disturbance  to  the 
natural  land  surface. 

No  exploration  license  shall  be 
issued  if  exploration  under  it  would 
result  in  substantial  disturbance  tp  the 
natural  land  surface.  Substantial  dis¬ 
turbance  to  the  natural  land  surface 
means  any  disturbance  other  than 
that  necessary  to  determine  the 
nature  of  the  overlying  strata  and  the 
depth,  thickness,  shape,  grade,  quality 
and  hydrologic  conditions  of  the  coal 
deposit,  or  which  causes  unnecessary 
and  undue  degradation  of  the  lands. 
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1 3410.3  Exploration  licenses. 

9  3410.3-1  Issuance  and  termination  of  an 
exploration  license. 

(a)  The  authorized  officer  has  the 
discretion  of  issuing  an  exploration  li¬ 
censes  or  rejecting  the  application 
therefor  under  this  subpart. 

(b)  An  exploration  license  shall 
become  effective  on  the  date  specified 
by  the  authorized  officer  as  the  date 
when  exploration  activities  may  begin. 
An  exploration  license  shall  not  be 
valid  for  more  than  two  years  from  its 
effective  date.  Cleanup  and  reclama¬ 
tion  must  be  completed  during  this 
period. 

(c)  An  exploration  plan  approved  by 
Geological  Survey  shall  be  attached 
and  made  a  part  of  each  exploration  li¬ 
cense  issued. 

(d)  Subject  to  the  continued  obliga¬ 
tion  of  the  licensee  and  the  surety 
company  to  comply  with  the  terms 
and  conditions  and  special  stipulations 
of  the  exploration  license,  the  explora¬ 
tion  plan,  and  the  regulations,  a  licens¬ 
ee  may  relinquish  an  exploration  li¬ 
cense  for  all  or  any  portion  of  the 
lands  in  it.  A  relinquishment  shall  be 
filed  in  the  Bureau  of  Land  Manage¬ 
ment  State  Office  in  which  the  origi¬ 
nal  application  was  filed.  See  43  CFR 
Subpart  1821. 

(e)  An  exploration  license  may  be  re¬ 
voked  by  the  authorized  officer  for 
noncompliance  with  its  terms,  the  ex¬ 
ploration  plan,  or  the  regulations, 
after  the  authorized  officer  has  noti¬ 
fied  the  licensee  of  the  violation(s)  in 
writing  and  the  licensee  has  failed  to 
correct  the  violation(s)  within  the 
period  prescribed  in  the  notice. 

(f)  Should  a  licensee  request  a  modi¬ 
fication  to  the  exploration  plan,  the 
Mining  Supervisor,  with  the  concur¬ 
rence  of  the  authorized  officer,  and 
where  appropriate  the  surface  man¬ 
agement  agency,  may  approve  the 
modification  if  geologic  or  other  condi¬ 
tions  warrant.  If  modification  of  the 
exploration  plan  could  result  in  sig¬ 
nificant  disturbance  or  damage,  the 
authorized  officer,  after  consultation 
with  the  Mining  Supervisor,  and 
where  appropriate,  the  surface  man¬ 
agement  agency,  may  adjust  the  terms 
and  conditions  of  the  license  to  miti¬ 
gate  such  disturbance  or  damage. 
Unless  the  licensee  concurs  in  the  ad¬ 
justed  terms  and  conditions  of  the  li¬ 
cense,  the  modification  of  the  explora¬ 
tion  plan  will  not  be  approved. 

<g)  When  unforeseen  conditions  that 
could  result  in  significant  disturbances 
or  damage  to  the  environment  are  en¬ 
countered,  or  when  geologic  or  other 
physical  conditions  warrant  a  modifi¬ 
cation  in  the  approved  exploration 
plan.  (1)  the  authorized  officer,  after 
consultation  with  the  Mining  Supervi¬ 
sor,  and  where  appropriate,  the  sur¬ 
face  management  agency,  may  adjust 
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the  terms  and  conditions  of  the  explo¬ 
ration  license,  or  (2)  the  Mining  Su¬ 
pervisor,  after  consultation  with  the 
authorized  officer  and  where  appropri¬ 
ate,  the  surface  management  agency, 
may  direct  adjustment  in  the  explora¬ 
tion  plan.  If  the  licensee  does  not 
concur  in  the  adjustment  of  the  terms 
of  the  exploration  license  and  explora¬ 
tion  plan,  he  may  relinquish  the  ex¬ 
ploration  license. 

(h)  Exploration  licenses  shall  not  be 
extended.  Exploration  operations  may 
not  be  conducted  after  the  exploration 
license  has  expired.  The  licensee  may 
apply  for  a  new  exploration  license  as 
described  in  9  3410.3-1.  A  new  explora¬ 
tion  license  may  be  issued  simulta¬ 
neously  with  the  termination  of  the 
existing  exploration  license. 

9  3410.3-2  Limitations  on  exploration  li¬ 
censes. 

(a)  The  issuance  of  exploration  li¬ 
censes  for  an  area  shall  not  preclude 
the  issuance  of  leases  under  applicable 
regulations  for  that  area.  If  a  lease  is 
issued  for  lands  included  in  an  explo¬ 
ration  license,  the  authorized  officer 
shall  cancel  the  exploration  license  on 
the  effective  date  of  the  lease  for 
those  lands  which  are  common  to 
both. 

9  3410.3-3  Operating  regulations. 

The  licensee  shall  comply  with  the 
provisions  of  the  operating  regulations 
of  the  Geological  Survey  (30  CFR  Part 
211).  Copies  of  the  operating  regula¬ 
tions  may  be  obtained  from  the 
Mining  Supervisor.  Authorized  repre¬ 
sentatives  of  the  Secretary  and,  where 
appropriate,  any  surface  management 
agency  shall  be  permitted  to  inspect 
the  premises  and  operations.  The ‘li¬ 
censee  shall  provide  for  the  free  in¬ 
gress  and  egress  of  Government  offi¬ 
cers  and  other  persons  using  the  lands 
under  authority  of  the  United  States. 

9  3410.3-4  Surface  protection  and  recla¬ 
mation. 

(a)  The  authorized  officer  shall  in¬ 
clude  in  each  exploration  license  re¬ 
quirements  and  stipulations  to  protect 
the  environment  and  associated  natu¬ 
ral  resources  and  to  ensure  reclama¬ 
tion  of  the  land  disturbed  by  explora¬ 
tion. 

(b)  The  exploration  plan  shall  be  de¬ 
signed  to  prevent  substantial  disturb¬ 
ance  of  the  natural  land  surface. 

(c)  The  authorized  officer  may  issue 
an  exploration  license  for  Federal 
lands  underlying  private  surface.  The 
establishment  of  the  bond  amount, 
when  the  exploration  license  will  em¬ 
brace  such  lands,  shall  reflect  any 
agreement  or  lack  of  agreement  be¬ 
tween  the  license  applicant  and  the 
surface  owner  with  respect  to  consent 
to  or  compensation  for  operations  on 
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the  surface  of  the  lands  in  the  explo¬ 
ration  license. 

9  3410.3-5  Ground  and  surface  water  data. 

The  applicant  may  be  required  to 
collect  and  report  ground  and  surface 
water  data  to  the  authorized  officer. 

9  3410.3-6  Bonds. 

'  (a)  Bonding  provisions  in  Subpart 
3474  of  this  chapter  apply  to  these 
regulations. 

(b)  Prior  to  issuing  an  exploration  li¬ 
cense,  the  authorized  officer,  after 
consultation  with  the  Mining  Supervi¬ 
sor  and,  where  appropriate,  the  sur¬ 
face  management  agency  and  the  sur¬ 
face  owner,  shall  insure  that  the 
amount  of  the  bond  or  bonds  to  be 
furnished  is  sufficient  to  assure  com¬ 
pliance  with  the  terms  and  conditions 
of  the  exploration  license,  exploration 
plan  and  regulations.  In  no  event  shall 
the  amount  of  such  bond  be  less  than 
$5,000. 

(c)  Upon  completion  of  exploration 
and  reclamation  activities  that  are  in 
compliance  with  the  terms  and  condi¬ 
tions  of  the  exploration  license,  the 
exploration  plan,  and  the  regulations, 
or  upon  discontinuance  of  exploration 
operations  and  completion,  of  such  rec¬ 
lamation  as  may  be  needed  to  the  sat¬ 
isfaction  of  the  authorized  officer  and, 
where  appropriate,  the  surface  man¬ 
agement  agency,  the  authorized  offi¬ 
cer  shall  terminate  the  period  of  liabil¬ 
ity  of  the  compliance  bond.  Where  the 
surface  of  the  land  being  explored  is 
privately  owned,  the  authorized  offi¬ 
cer  shall  not  terminate  the  period  of 
liability  under  the  compliance  bond 
until  each  surface  owner  has  notified 
the  authorized  officer,  in  writing,  that 
the  surface  has  been  reclaimed  in  a 
satisfactory  manner.  Should  the  li¬ 
censee  and  any  surface  owner  be 
unable  to  agree  on  the  adequacy  of 
the  reclamation,  the  authorized  offi¬ 
cer  shall  make  the  final  determina¬ 
tion.  The  period  of  liability  under  the 
compliance  bond  shall  be  terminated 
after  it  is  determined  that  the  terms 
and  conditions  and  special  stipulations 
of  the  exploration  license,  the  explora¬ 
tion  plan,  and  the  regulations  have 
been  met. 

9  3410.4  Use  of  data. 

The  licensee  shall  furnish  to  the 
Mining  Supervisor  copies  of  all  data 
(including,  but  not  limited  to,  geologi¬ 
cal,  geophysical,  and  core  drilling  anal¬ 
yses)  obtained  during  exploration.  The 
licensee  shall  submit  such  data  and, 
where  appropriate,  the  methods  by 
which  the  data  were  gathered,  at  such 
time  and  in  such  form  as  required  by 
the  Mining  Supervisor,  the  authorized 
officer,  or  surface  management 
agency,  or  as  specified  in  this  subpart, 
the  license,  or  the  plan.  All  propri¬ 
etary  data  shall  be  considered  confi- 
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dentlal  and  not  made  public  until  the 
areas  involved  have  been  leased  or 
until  the  Mining  Supervisor  deter¬ 
mines  that  public  access  to  the  data 
would  not  damage  the  competitive  po¬ 
sition  of  the  licensee,  whichever  comes 
first.  (30  CFR  211.6;  43  CFR  2.20). 

$  3410.5  Use  of  surface. 

(a)  A  licensee  shall  be  entitled  to  use 
for  exploration  purposes  only  that  sur¬ 
face  area  of  the  lands  in  the  explora¬ 
tion  license  that  is  authorized  in  the 
exploration  plan. 

(b)  Operations  under  these  regula¬ 
tions  shall  not  unreasonably  interfere 
with  or  endanger  operations  author¬ 
ized,  under  any  other  Act  or  regula¬ 
tion. 

(c)  The  licensee  shall  comply  with 
all  applicable  Federal,  State  and  local 
laws  and  regulations,  including  the 
regulations  in  Group  3000  and  Part 
3460  of  this  chapter,  and  30  CFR  Parts 
211  and  741. 

PART  3420— COMPETITIVE  LEASING 
Subpart  3420 — Competitive  Looting 

Sec. 

3420.0-1  Purpose. 

3420.0-2  Objectives. 

3420.0-3  Authority. 

3420.0-6  Policy. 

3420.1  Procedures. 

3420.1- 1  General. 

3420.1- 2  Lands  subject  to  evaluation  for 
leasing. 

3420.1- 3  Known  Recoverable  Coal  Re¬ 
source  Areas.  ' 

3420.1- 4  Special  leasing  opportunities. 

3420.1- 5  Requirement  for  land  use  plan¬ 
ning. 

3420.2  Land  use  plans  prepared  by  the 
Bureau  of  Land  Management. 

3420.2- 1  Preparation  of  a  land  use  plan. 

3420.2- 2  Coal  resource  information. 

3420.2- 3  Areas  acceptable  for  further  con¬ 
sideration  for  leasing. 

3420.2- 4  Hearing  requirements. 

3420.2- 5  Consultation  with  Federal  surface 
management  agencies. 

3420.2- 6  Consultation  with  states. 

3420.2- 7  Identification  of  lands  as  accept¬ 
able  for  further  consideration. 

3420.3  Regional  production  goals  and  tar¬ 
gets. 

3420.3- 1  General. 

3420.3- 2  Evaluation  of  coal  needs. 

3420.3- 3  Use  of  final  regional  leasing  tar¬ 
gets. 

3420.3- 4  Environmental  assessment. 

3420.4  Activity  Planning— The  leasing 

process. 

3420.4- 1  Area  identification  process. 

3420.4- 2  Expressions  of  leasing  interest. 

3420.4- 3  Preliminary  tract  delineation. 

3420.4- 4  Regional  tract  ranking,  selection, 
and  scheduling. 

3420.4- 5  Environmental  assessment. 

3420.4- 6  Public  meetings  on  proposed 
tracts. 

3420.5  Final  consultations. 

3420.5- 1  Timing  of  consultation. 

3420.5- 2  Consultation  with  surface  man¬ 
agement  agencies. 

3420.5- 3  Consultation  with  Governors. 

3420.6  Qualified  surface  owner  consent 
considerations. 
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3420.6- 1  Receipt  of  written  consent. 

3420.6- 2  Announcement  of  tracts  under 
consideration. 

3420.6- 3  Consideration  of  consents. 

3420.7  Adoption  of  final  regional  lease  sale 

schedule. 

3420.7- 1  Announcement. 

3420y7-2  Revision. 

Subpart  3422 — Imm  Sal#* 

3422.1  Economic  evaluation. 

3422.1- 1  Mineral  evaluation  and  initial 
comments  on  fair  market  value  and 
maximum  economic  recovery. 

3422.1- 2  Estimated  fair  market  value  de¬ 
termination. 

3422.2  Notice  of  sale. 

3422.3  Sale  procedures. 

3422.3- 1  Conduct  of  sale. 

3422.3- 2  Other  bidding  systems. 

3422.3- 3  Unsurveyed  lands. 

3422.3- 4  Consultation  with  Attorney  Gen¬ 
eral. 

3422.4  Award  of  lease. 

Subpart  3425— Emargancy  Leaking 

3425.0-1  Purpose. 

3425.0-2  Objective. 

3425.0-6  Policy. 

3425.1  Application  for  emergency  lease. 

3425.1- 1  Where  filed. 

3425.1- 2  Form. 

3425.1- 3  Qualifications  of  the  applicant. 

3425.1- 4  Emergency  leasing  criteria— exist¬ 
ing  operations. 

3425.1- 5  Emergency  leasing  criteria— hard¬ 
ship  cases. 

3425.1- 6  Preliminary  data. 

3425.1- 7  Rejection  of  applications. 

3425.2  Land  use  plans. 

3425.3  Environmental  assessment. 

3425.4  Consultation  and  sale  procedures. 

3425.5  Diligence  and  other  lease  terms. 

Subpart  3427 — Split  iitata  Looting 

3427.0-1  Purpose. 

3427.0-3  Authority. 

3427.1  Coal  deposits  subject  to  consent. 

3427.2  Procedures. 

3427.3  Validation  of  information. 

3427.4  Refusal  of  consent. 

3427.5  Pre-existing  consents. 

Authority:  30  U.S.C.  181  et  seq.;  30  U.S.C. 
351-359;  30  U.S.C.  521-531;  30  U.8.C.  1201  et 
seq.;  42  UH.C.  7101  et  seq.;  43  U.S.C.  1701  et 
seq.;  and  15  OAC.  631-644 

Subpart  3420 — Competitive  Loosing 

$  3420.0-1  Purpose.  • 

This  subpart  sets  forth  the  proce¬ 
dures  for  the  competitive  leasing  of 
rights  to  extract  Federal  coal. 

$3420.0-2  Objectives. 

The  objectives  of  these  regulations 
are  to  establish  standards  and  proce¬ 
dures  for  considering  and,  where  ap¬ 
propriate.  causing  development  of  coal 
deposits  through  a  leasing  system  in¬ 
volving  land  use  planning  and  environ¬ 
mental  assessment  processes;  to  ensure 
that  an  adequate  supply  of  Federal 
coal  is  developed  efficiently  in  compli¬ 
ance  with  laws,  planning  processes, 
and  other  safeguards  designed  to  pro¬ 
tect  society  and  the  environment;  to 
ensure  that  coal  deposits  are  leased  at 


their  fair  market  value;  and  to  ensure 
that  coal  deposits  are  developed  in 
consultation,  cooperation,  and  coordi¬ 
nation  with  the  public,  State  and  local 
governments,  and  involved  Federal 
agencies. 

$  3420.0-3  Authority. 

(a)  The  regulations  in  this  part  are 
issued  under  the  authority  of  the  stat¬ 
utes  cited  in  $  3400.0-3  of  this  Group. 

(b)  The  regulations  in  this  Part  im¬ 
plement:  (1)  Primarily  Section  2(a)  of 
the  Mineral  Leasing  Act  of  1920,  as 
amended  by  Sections  2  and  3  of  the 
Federal  Coal  Leasing  Amendments  Act 
of  1976  (30  U.S.C.  201(a));  and  (2)  The 
Small  Business  Act  of  1953,  as  amend¬ 
ed  (15  UJS.C.  631  eq  seq.). 

$3420.0-6  Policy. 

All  leases  except  those  issued  under 
the  provisions  of  Part  3430  of  this 
chapter  shall  be  issued  competitively. 
There  shall  be  special  opportunity 
lease  sales  for  qualified  public  bodies 
and  for  small  businesses.  The  fair 
market  value  determinations  for  spe¬ 
cial  opportunity  lease  sales  shall  be  de¬ 
rived  in  the  same  manner  as  for  other 
lease  sales.  Before  each  sale,  the  De¬ 
partment  shall  evaluate  and  compare 
the  method  or  methods  of  mining  that 
will  achieve  the  maximum  economic 
recovery  of  the  resource.  The  Depart¬ 
ment  shall  receive  fair  market  value 
for  all  coal  leased. 

$  3420.1  Procedures. 

$  3420.1-1  General. 

The  competitive  leasing  program  is 
part  of  the  Federal  coal  management 
program  and  consists  of  four  principal 
elements:  Comprehensive,  multiple  re¬ 
source  land  use  planning;  establish¬ 
ment  of  regional  leasing  targets;  spe¬ 
cific  tract  identification,  ranking  selec¬ 
tion,  and  scheduling;  and  lease  sale. 
The  application  of  criteria  for  unsuita¬ 
bility  for  mining  is  an  integral  part  of 
land  use  planning.  All  competitive 
lease  sales  under  this  subpart  shall  be 
Initiated  by  the  Secretary;  applica¬ 
tions  for  a  competitive  lease  will  be  ac¬ 
cepted  only  when  filed  under  the  pro¬ 
visions  of  Subpart  3425  of  this  chap¬ 
ter. 

$  3420.1-2  Lands  subject  to  evaluation  for 
leasing. 

(a)  All  lands  subject  to  coal  leasing 
under  the  mineral  leasing  laws  are 
subject  to  evaluation  under  this  sub¬ 
part  (43  CFR  3400.2). 

$  3420.1-3  Known  recoverable  coal  re¬ 
source  areas. 

No  area  outside  a  designated  Known 
Recoverable  Coal  Resource  Area 
(KRCRA)  shall  be  leased.  Each 
KRCRA  shall  be  formally  designated 
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by  publication  in  the  Federal  Regis¬ 
ter. 

9  3420.1-4  Special  leasing  opportunities. 

(a)  The  Secretary  shall,  under  the 
procedures  established  in  this  subpart, 
including  9  3402.4.  reserve  and  offer  a 
reasonable  number  of  lease  tracts 
through  competitive  lease  sales  open 
only  to  a  restricted  class  of  potential 
bidders.  Except  for  the  limitation  on 
bidding  contained  in  paragraph  (b)  of 
this  section,  all  requirements  in  this 
Subpart  apply  equally  to  special  leas¬ 
ing  opportunities,  including  the  re¬ 
quirement  that  coal  be  leased  at  its 
fair  market  value. 

(b)  Special  leasing  opportunities 
shall  be  provided  for  two  classes  of  po¬ 
tential  lessees: 

(1)  Public  bodies. 

(1)  Only  public  bodies  with  a  definite 
plan  for  producing  energy  for  their 
own  use  or  for  their  members  or  cus¬ 
tomers  shall  bid  for  leases  designated 
as  special  leasing  opportunities  for 
public  bodies.  To  qualify  as  a  definite 
plan,  a  plan  must  clearly  state  the  in¬ 
tended  use  of  the  coal  and  have  been 
approved  by  the  governing  board  of 
the  public  body  submitting  the  plan. 

(ii)  Each  public  body  shall  submit 
evidence  of  qualification  as  part  of  its 
expression  of  leasing  Interest  or  upon 
submission  of  a  bid  if  no  expression  of 
interest  is  made. 

(ill)  The  Secretary  may  designate 
certain  coal  lease  tracts  as  special  leas¬ 
ing  opportunities  for  public  bodies 
only  if  a  public  body  has  submitted  an 
expression  of  leasing  interest  under 
9  3420.1-2,  requesting  that  the  proce¬ 
dures  of  this  section  apply. 

(iv)  Leases  Issued  under  this  section 
to  public  bodies  may  be  assigned  only 
to  other  public  bodies. 

(2)  Small  businesses. 

(i)  When  necessary  to  comply  with 
the  requirements  of  the  Small  Busi¬ 
ness  Act,  the  Secretary  shall  designate 
a  reasonable  number  of  tracts  for  spe¬ 
cial  leasing  opportunities  for  business¬ 
es  qualifying  under  13  CFR  Part  121. 

(ii)  Leases  issued  under  this  section 
may  be  assigned  only  to  other  small 
businesses  qualifying  under  13  CFR 
Part  121. 

9  3420.1-5  Requirement  for  land  uae  plan¬ 
ning. 

(a)  The  Secretary  may  not  issue  a 
lease  for  coal  development  unless  the 
lands  containing  the  coal  deposits 
have  been  included  in  a  land  use  plan 
or  land  use  analysis  and  unless  the 
sale  is  compatible  with,  and  subject  to. 
any  relevant  stipulations,  guidelines 
and  standards  set  out  in  that  plan. 

(b)  Plans  for  lands  administered  by 
the  Bureau  of  Land  Management  shall 
be  prepared  in  accordance  with  the 
provisions  of  9  3420.2  of  this  title. 
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(c)  Plans  for  lands  under  the  juris¬ 
diction  of  the  Department  of  Agricul¬ 
ture  or  any  other  Federal  agency  with 
surface  management  authority  over 
lands  subject  to  leasing  shall  be  pre¬ 
pared  by  the  surface  managing 
agency,  except  as  provided  in  the  fol¬ 
lowing  subsection. 

(d)  In  an  area  where  the  Secretary 
finds  either  that  there  is  no  Federal 
interest  in  the  surface  or  that  the  coal 
deposits  in  an  area  are  insufficient  to 
justify  the  costs  of  a  Federal  land  use 
plan,  lands  may  be  leased  if 

(1)  The  lands  have  been  included  in 
a  comprehensive  land  use  plan  pre¬ 
pared.  authorized  or  recognized  by  the 
state  in  which  the  lands  are  located, 
which  shall  govern  Federal  coal  leas¬ 
ing  recommendations  affecting  surface 
management  except  for  those  deci¬ 
sions  for  which  the  Secretary  is  re¬ 
sponsible  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977, 
and  those  recommendations  that  are 
in  conflict  with  Federal  law;  or 

(2)  The  lands  have  been  included  in 
a  land  use  analysis  completed  under 
the  provisions  of  Group  1600  of  this 
chapter,  or,  prior  to  adoption  of  the 
regulations  comprising  Group  1600,  a 
comparable  land  use  analysis  under 
existing  procedures. 

(e)  In  the  absence  of  a  completed 
land  use  plan,  a  member  of  the  public 
may  petition  for  a  land  use  analysis 
for  coal  related  uses  of  the  land  as 
provided  for  in  this  group. 

93420.2  Land  use  plans  prepared  by  the 
Bureau  of  Land  Management 

9  3420.2-1  .  Preparation  of  a  land  use  plan. 

The  Bureau  of  Land  Management 
shall  prepare  resource  management 
plans  and  land  use  analyses  as  pro¬ 
vided  in  Group  1600  of  this  chapter, 
or,  prior  to  adoption  of  the  regulations 
comprising  Group  1600,  a  comparable 
management  plan  or  land  use  analysis 
under  existing  procedures. 

9  3420.2-2  Coal  resource  information. 

A  land  use  plan  shall  contain  an  as¬ 
sessment  of  the  amount  of  coal  recov¬ 
erable  by  either  surface  or  under¬ 
ground  mining  operations  or  both. 

9  3420.2-3  Areas  acceptable  for  further 
consideration  for  leasing. 

The  major  land  use  planning  deci¬ 
sion  concerning  the  coal  resource  shall 
be  the  identification  of  areas  accept¬ 
able  for  further  consideration  for  leas¬ 
ing.  The  areas  acceptable  for  further 
consideration  for  leasing  shall  be  iden¬ 
tified  by  the  following  screening  pro¬ 
cedures  in  each  subsection  below. 
Each  screening  procedure  shall  be  ap¬ 
plied  only  to  those  lands  still  identi¬ 
fied  as  acceptable  for  further  consider¬ 
ation  for  leasing  after  application  of 
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the  screening  procedure  in  each  pre¬ 
ceding  subsection. 

(a)  Only  those  areas  subject  to  eval¬ 
uation  for  leasing  (93420.1-2)  that 
have  high  or  moderate  development 
potential  coal  deposits  shall  be  consid¬ 
ered  acceptable  for  further  considera¬ 
tion  for  leasing. 

(1)  This  determination  shall  be 
based  generally  on  the  Geological  Sur¬ 
vey’s  Coal  Resource  Occurrence-Coal 
Development  Potential  (CRO/CDP) 
maps.  If  CRO/CDP  maps  are  not 
available,  the  Geological  Survey  shall 
use  other  available  data  sources  to  es¬ 
timate  coal  development  potential  for 
the  land  management  agency.  If  other 
data  sources  are  used,  the  same  crite¬ 
ria  for  designating  coal  reserves  as 
high  or  moderate  development  poten¬ 
tial  shall  be  used. 

(2)  Coal  companies,  the  State  gov¬ 
ernments,  and  members  of  the  public 
may  submit  non-conf  idential  coal  geol¬ 
ogy  and  economic  data  during  the  ear¬ 
lier  inventory  phase  of  planning. 
Where  such  information  is  determined 
to  indicate  significant  development  po¬ 
tential  for  an  area  not  shown  to  be  of 
medium  or  high  potential  in  the  CRO/ 
CDP  maps,  the  area  shall  be  consid¬ 
ered  medium  development  potential 
and  shall  not  be  excluded  from  fur¬ 
ther  consideration  and  application  of 
the  remaining  screens  in  the  land  use 
planning  process. 

(b)  The  authorized  officer  shall, 
using  the  unsuitability  criteria  and 
procedures  set  out  in  Subpart  3461, 
review  Federal  lands  to  assess  where 
there  are  areas  unsuitable  for  all  or 
certain  types  of  surface  mining  oper¬ 
ations.  Areas  considered  unsuitable  for 
all  types  of  surface  mining  operations 
shall  not  be  acceptable  for  further 
consideration  for  leasing. 

(1)  On  Federal  lands  administered 
by  the  Bureau  of  Land  Management, 
an  unsuitability  assessment  will  be 
made  as  part  of  the  land  use  planning 
process  using  both  the  environmental 
and  resource  management  criteria  of 
the  bureau,  including  those  set  out  in 
Subpart  3461,  and  the  reclamation  and 
environmental  criteria  developed  by 
the  Office  of  Surface  Mining  Reclama¬ 
tion  and  Enforcement.  This  assess¬ 
ment  shall  be  consistent  with  any  deci¬ 
sion  of  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  to  des¬ 
ignate  lands  unsuitable  or  to  termi¬ 
nate  a  designation  in  response  to  a  pe¬ 
tition. 

(2)  In  cases  where  land  use  plans  to 
be  used  for  coal  activity  planning  have 
been  prepared  by  other  Federal  agen¬ 
cies  or  State  governments  that  do  not 
contain  an  unsuitability  assessment, 
the  Secretary  shall  conduct  an  assess¬ 
ment.  This  assessment  shall  provide 
opportunity  for  public  comment. 

(c)  Multiple  land  use  decisions  shall 
be  made  which  may  eliminate  add!- 


FEOCRAl  REGISTER,  VOL  44,  NO.  54— MONDAY,  MARCH  19,  1979 


16818 


PROPOSED  RULES 


tion&l  coal  deposits  from  further  con¬ 
sideration  for  leasing  to  protect  other 
resources  values  of  a  locally  important 
or  unique  nature  not  included  in  the 
unsuitability  criteria  discussed  in  para¬ 
graph  (b)  of  this  subsection. 

(d)  While  preparing  a  land  use  plan, 
the  Bureau  of  Land  Management  shall 
consult  with  all  qualified  surface 
owners,  as  defined  in  $  3400.0-5  of  this 
chapter,  whose  lands  overlie  coal  de¬ 
posits  to  determine  preference  for  or 
against  mining  by  other  than  under¬ 
ground  mining  techniques. 

(1)  Where  a  significant  number  of 
qualified  surface  owners  in  an  area 
who  have  not  previously  granted  any 
option,  preference,  or  right  of  first  re¬ 
fusal  to  any  other  party  to  mine  their 
land  by  other  than  underground 
mining  methods  have  expressed  a 
preference  against  mining  by  other 
than  underground  mining  techniques, 
and  that  area  would  be  considered  ac¬ 
ceptable  for  further  consideration  for 
leasing  only  for  development  by  un¬ 
derground  mining  techniques.  In  addi¬ 
tion,  the  area  may  be  offered  for  lease 
sale  for  development  by  other  than 
underground  mining  techniques  if 
there  are  no  acceptable  alternative 
areas  available  to  meet  the  regional 
leasing  target. 

(2)  An  area  subject  to  paragraph 
(dXl)  of  this  subsection  may  be  con¬ 
sidered  acceptable  for  further  consid¬ 
eration  for  leasing  for  mining  by  sur¬ 
face  underground  or  surface  methods 
if  the  number  of  qualified  surface 
owners  who  have  expressed  their  pref¬ 
erence  against  mining  by  other  than 
underground  methods  is  reduced 
below  a  significant  number  because 
qualified  surface  owners  who  ex¬ 
pressed  their  preference  against  such 
mining  subsequently  have  given  writ¬ 
ten  consent  for  such  mining;  (il)  the 
ownership  of  the  surface  estate  of 
qualified  surface  owners  who  ex¬ 
pressed  such  a  preference  is  trans¬ 
ferred  to  surface  owners  who  are  not 
qualified  surface  owners  or  to  quali¬ 
fied  surface  owners  who  subsequently 
provided  consent  to  such  mining;  or 
(lii)  both  (i)  and  (ii);  and  the  land  use 
plan  is  amended  accordingly. 

(3)  If  any  qualified  surface  owner  in¬ 
dicates  a  firm  intent  not  to  give  writ¬ 
ten  consent  during  the  expected  life  of 
the  land  use  plan  to  the  mining  of  the 
coal  deposit  underlying  his  surface 
estate,  and  signs  a  written  statement 
that  he  has  not  granted  any  option, 
preference,  or  right  of  first  refusal  to 
acquire  consent  to  any  other  party, 
that  portion  of  a  coal  deposit  underly¬ 
ing  his  land,  if  otherwise  considered 
acceptable  for  further  consideration 
for  leasing  as  a  result  of  the  applica¬ 
tion  of  the  screen  in  the  preceding 
subsection,  shall  be  considered  accept¬ 
able  for  leasing  for  development  by 
underground  mining  methods. 


(4)  A  portion  of  a  coal  deposit  con¬ 
sidered  acceptable  for  leasing  for 
mining  by  underground  methods  pur¬ 
suant  to  clause  (3)  may  be  considered 
for  leasing  also  by  other  than  under¬ 
ground  mining  techniques  if  the  own¬ 
ership  of  the  surface  estate  is  subse¬ 
quently  transferred  to  a  surface  owner 
other  than  a  qualified  surface  owner 
or  to  a  surface  owner  who  does  not  ex¬ 
press  a  firm  intent  not  to  provide  con¬ 
sent  for  such  mining  and  if  the  land 
use  plan  is  amended. 

(e)  The  land  use  plan  may  provide 
for  impact  thresholds  to  manage  coal 
development.  Thresholds  are  pre-spec- 
lfied  levels  or  rates  of  coal  develop¬ 
ment,  measured  by  impacts  on  natu¬ 
ral,  social  or  economic  resources,  for 
the  areas  assessed  as  acceptable  for 
further  consideration  for  leasing. 
Where  a  threshold  exceeded,  the 
Bureau  of  Land  Management  may 
halt,  suspend  or  condition  further  con¬ 
sideration  of  the  areas  acceptable  for 
leasing. 

(f)  Where  the  areas  acceptable  for 
further  consideration  for  leasing 
within  a  planning  unit,  in  the  Judg¬ 
ment  of  the  local  land  manager  con¬ 
tain  more  reserves  than  are  likely  to 
be  needed  for  leasing  over  the  life  of 
the  plan,  the  plan  may  specify  broad 
areas  greater  than  60,000  acres  for  ear¬ 
liest  consideration  for  leasing,  if  any  is 
to  be  done. 

$  3420.2-4  Hearing  requirements. 

The  Bureau  of  Land  Management 
shall  conduct  a  public  hearing  on  the 
proposed  land  use  plan  before  it  is 
adopted  if  such  a  hearing  is  requested 
by  any  person  may  be  adversely  affect¬ 
ed  by  the  adoption  of  the  plan.  A 
hearing  conducted  under  Group  1600 
of  this  chapter  may  fulfill  this  re¬ 
quirement. 

The  authorized  officer  conducting 
the  hearing  shall:  (a)  publish  a  notice 
of  the  hearing  in  a  newspaper  of  gen¬ 
eral  circulation  at  least  once  in  each  of 
two  consecutive  weeks  in  the  affected 
geographical  area; 

(b)  provide  an  opportunity  for  testi¬ 
mony  by  anyone  who  so  desires;  and 

(c)  record  the  proceedings  of  the 
hearing  so  that  a  complete  transcript 
of  the  hearing  can  be  compiled  if  re¬ 
quested. 

$3420.2-5  Consultation  with  Federal  sur¬ 
face  management  agencies. 

In  situations  where  another  Federal 
surface  management  agency  adminis¬ 
ters  limited  areas  overlying  Federal 
coal  within  the  boundaries  of  a  land 
use  plan  being  prepared  by  the  Bureau 
of  Land  Management,  the  Bureau  of 
Land  Management  shall  consult  with 
the  other  agency  to  obtain  its  recom¬ 
mendations  as  to  the  acceptability  for 
further  consideration  for  leasing  of 
the  land  the  other  agency  administers. 


$  3420.2-6  Consultation  with  States. 

Before  adopting  a  land  use  plan  that 
makes  any  formal  assessment  of  lands 
acceptable  for  further  consideration 
for  leasing,  the  Bureau  of  Land  Man¬ 
agement  shall  consult  with  the  state 
Governor  and  the  state  agency 
charged  with  the  responsibility  for 
maintaining  the  state’s  unsuitability 
program  (43  CFR  3461.4-1). 

$3420.2-7  Identification  of  lands  as  ac¬ 
ceptable  for  further  consideration. 

Formal  determination  that  lands  are 
acceptable  for  further  consideration 
for  leasing  will  be  made  under  Subpart 
1600  of  this  chapter.  Any  lands  deter¬ 
mined  to  be  acceptable  may  be  further 
considered  for  leasing  under  $3420.4 
of  this  Subpart. 

$  3420.3  Regional  production  goals  and 
leasing  targets. 

$  3420.3-1  General 

(a)  The  coal  production  regions  to 
which  this  section  applies  shall  be  des¬ 
ignated  by  publication  in  the  Federal 
Register.  They  may  be  changed,  or 
their  boundaries  altered,  by  publica¬ 
tion  in  the  Federal  Register. 

(b)  The  Secretary  in  consultation 
with  the  Secretary  of  the  Department 
of  Energy,  affected  State  Governors, 
and  other  concerned  parties  shall  bi¬ 
ennially  adopt  regional  coal  produc¬ 
tion  goals  provided  by  the  Department 
of  Energy  adjusted  as  necessary.  The 
Secretary  shall  also  establish  regional 
leasing  targets  for  the  purposes  of  set¬ 
ting  Departmental  priorities,  aiding 
the  States  in  planning  for  potential 
future  impacts  of  coal  development, 
and  supplying  the  guidance  for  estab¬ 
lishing  the  amount  of  coal  to  be  of¬ 
fered  through  proposed  lease  sale 
schedules. 

$  3420.3-2  Evaluation  of  coal  needs. 

This  section  sets  out  the  process  the 
Department  shall  follow  in  establish¬ 
ing  regional  coal  needs  and  appropri¬ 
ate  coal  management  actions. 

(a)  Proposed  regional  production 
goals  stating  the  desired  levels  of  pro¬ 
duction  of  coal  from  various  types  of 
coal  shall  be  established  by  the  De¬ 
partment  of  Energy  consistent  with 
the  procedures  as  agreed  to  by  the 
Secretaries  of  Energy  and  of  the  Inte¬ 
rior  on  production  goals  for  energy  re¬ 
sources  on  Federal  lands. 

(b)  The  Secretary  shall,  within  60 
days  of  receipt  of  the  proposed  pro¬ 
duction  goals,  review  and  comment 
thereon  to  the  Secretary  of  Energy. 
The  Secretary  shall  inform  the  Secre¬ 
tary  of  Energy  of  potential  policy  con- 
ficts  or  problems  concerning,  but  not 
limited  to:  (1)  the  Department’s  re¬ 
sponsibility  for  the  management,  regu¬ 
lation,  and  conservation  of  natural  re¬ 
sources;  (2)  the  capabilities  of  Federal 
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lands  and  Federal  coal  resources  to 
meet  these  goals;  and  (3)  the  national 
need  for  coal  resources  balanced 
against  the  environmental  conse¬ 
quences  of  developing  the  resources. 

(c)  The  Secretary  of  Energy  shall 
Issued  final  production  goals  not  more 
than  30  days  after  receipt  of  the  Sec¬ 
retary’s  comments.  In  establishing  or 
revising  regional  lease  sale  schedules, 
the  Secretary  shall  be  guided  by  these 
final  production  goals  of  the  Depart¬ 
ment  of  Energy. 

(d)  The  Department  of  Energy’s 
final  production  goals  and  related  pro¬ 
duction  statistics  of  the  Department 
of  the  Interior  shall  be  provided  to  t  he 
regional  coal  teams.  Each  team  shall 
consider  the  regional  situation  and 
recommend  adjustments  to  the  rele¬ 
vant  regional  production  goal  based  on 
such  factors  as  (1)  public  comment  re¬ 
ceived  as  a  result  of  the  publication  of 
the  Department  of  Energy's  final  re¬ 
gional  production  goals  in  the  Federal 
Register,  (2)  testimony  received  in 
hearing(s)  held  by  the  team  in  the 
region,  (3)  state  government,  BLM 
State  Office,  regional  development 
policies,  (4)  administrative  capacity  to 
satisfy  the  indicated  level  of  leasing 
based  on  the  Department  of  Energy’s 
final  production  goals,  and  (5)  other 
information  available  to  the  states  and 
BLM  State  offices  which  they  believe 
should  receive  consideration  by  the 
Secretary  in  his  review  of  the  Depart¬ 
ment  of  Energy’s  final  regional  pro¬ 
duction  goals.  Regional  teams  may 
also  recommend  preliminary  regional 
leasing  target  to  the  Secretary. 

(e)  The  Secretary  shall  consider  the 
findings  and  recommendations  of  the 
regional  coal  teams  and  other  relevant 
information  and  review  the  Depart¬ 
ment  of  Energy’s  final  regional  pro¬ 
duction  goals  to  determine  whether 
any  adjustments  thereto  are  neces¬ 
sary.  The  Secretary  shall  either  adopt 
such  goals  or  make  the  necessary  ad¬ 
justments  thereto  and  then  adopt  the 
goals,  as  adjusted.  Upon  adoption  of 
the  Department  of  Energy’s  final  re¬ 
gional  production  goals,  with  or  with¬ 
out  adjustments,  such  goals,  together 
with  the  reasons  for  adjustments,  if 
any,  shall  be  transmitted  to  the  Secre¬ 
tary  of  Energy  and  published  in  the 
Federal  Register. 

(f )  The  Secretary  shall  also  establish 
preliminary  regional  leasing  targets, 
based  on:  the  Department  of  Energy’s 
final  regional  production  targets,  as 
adopted;  recommendations  of  the  re¬ 
gional  coal  teams;  and  other  relevant 
information.  In  establishing  the  pre¬ 
liminary  regional  leasing  targets,  at  a 
minimum,  the  expected  and  potential 
production  for  existing  coal  leases, 
noncompetitive  coal  leases,  non-Peder- 
al  coal  holdings,  expected  non-Federal 
leasing,  the  level  of  competition 
within  the  coal  region,  and  the  envi- 
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ronmental  benefits  of  leasing  in  the 
management  of  the  Federal  coal  re¬ 
source  shall  be  evaluated.  Preliminary 
regional  leasing  targets  shall  reflect 
the  difference  between  desired  levels 
of  production  in  the  region  and  pro¬ 
jected  supplies,  shall  be  set  out  on  the 
basis  of  reserve  coal  tonnages,  shall  be 
for  4  years,  and  shall  be  based  on  the 
coal  that  would  come  into  production 
as  a  result  of  Federal  leasing.  Consid¬ 
eration  shall  also  be  given  to  the  rela¬ 
tive  economic,  social,  and  environmen¬ 
tal  differences  among  the  coal  regions, 
the  comparative  benefits  of  developing 
Federal  rather  than  non-Federal  coal, 
and  other  factors  as  the  Secretary 
deems  appropriate.  The  preliminary 
leasing  targets  shall  be  published  in 
the  Federal  Register. 

(g)  In  the  process  of  adopting  the 
Department  of  Energy’s  final  regional 
productioh  goals  and  establishing  pre¬ 
liminary  regional  leasing  targets,  the 
Secretary  may  call  a  national  confer¬ 
ence  of  the  regional  coal  teams  to 
review  their  recommendations. 

(h)  In  addition  to  participating  in 
the  Secretary’s  regional  hearings  on 
the  Department  of  Energy’s  final  re¬ 
gional  production  goals,  the  coal  and 
utility  industries,  agricultural  and 
community  organisations,  environ¬ 
mental  groups,  and  other  concerned 
parties  shall  be  afforded  the  opportu¬ 
nity  to  submit  their  views  on  these 
goals,  as  adopted  by  the  Secretary, 
and  on  the  preliminary  regional  leas¬ 
ing  targets  by  notice  in  the  Federal 
Register  and.  if  sufficient  requests  are 
received,  from  the  public  through  ad¬ 
ditional  hearing(s). 

(I)  The  Secretary  shall  consult  with 
the  State  Governors  seeking  their 
views  concerning  the  Department  of 
Energy’s  final  regional  production 
goals,  those  goals  as  adopted  by  him, 
and  the  preliminary  leasing  targets. 
The  Secretary  shall  particularly  seek 
the  Governors’  views  regarding  the  re¬ 
lationship  between  the  preliminary  re¬ 
gional  leasing  targets  and  potential 
social  and  economic  effects  on  the 
State  and  region. 

(J)  Based  on  the  consultation  with 
the  State  Governors,  consideration  of 
the  Department  of  Energy’s  final  re¬ 
gional  production  goals,  as  adopted, 
and  the  comments  received  on  these 
goals  and  the  preliminary  regional 
leasing  targets,  the  Secretary  shall 
adopt  final  regional  leasing  targets  for 
the  guidance  of  regional  coal  teams  as 
set  out  in  $  3420.3-3  of  this  title. 

(k)  Two  years  after  the  adoption  of 
each  new  regional  lease  sale  schedule, 
the  Secretary  shall  review  the  final  re¬ 
gional  leasing  target  which  applies  to 
that  schedule  through  the  process  set 
out  in  paragraphs  (b)  through  (j)  of 
this  section  and,  if  necessary,  revise 
the  final  regional  leasing  target  for 
the  final  2  years  of  the  sale  schedule. 
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(1)  The  initial  regional  leasing  tar¬ 
gets  established  for  the  first  regional 
lease  sales  may  be  established  by  the 
Secretary  based  on  the  analysis  pre¬ 
sented  in  the  final  Environmental 
Statement,  Federal  Coal  Management 
Program,  and  related  analyses  without 
regard  to  the  provisions  of  paragraphs 

(a)  through  (j)  of  this  section  # 

$3420.3-3  Use  of  final  regional  leasing 
targets. 

(a)  The  final  regional  leasing  targets 
shall  guide  the  regional  coal  team  in 
the  preliminary  delineation,  ranking, 
selection  and  scheduling  of  tracts  for 
lease  sale  in  the  coal  production  re¬ 
gions. 

(b)  The  final  regional  leasing  targets 
do  not  represent  final  leasing  decisions 
and  may,  with  the  approval  of  the  Sec¬ 
retary,  be  revised  by  the  regional  coal 
teams  as  a  result  of  consideration  of 
national  needs  and  social,  economic, 
and  environmental  factors  that  are 
taken  into  account  during  the  tract 
ranking,  selection,  and  scheduling 
process.  Circumstances  justifying  a  re¬ 
vision  of  a  final  regional  leasing  target 
may  include,  but  not  be  limited  to,  the 
following: 

(1)  Expressed  industry  interests  in 
coal  development  in  the  region  not  re¬ 
flected  in  the  final  regional  leasing 
target; 

(2)  Expressed  interests  and  rationale 
thereof  from  a  community  or  group  of 
communities  for  coal  development  in 
the  adjacent  and  surrounding  areas; 

(3)  Expressed  interests  for  special 
opportunity  sales; 

(4)  Adjustments  indicated  by  the 
success  or  failure  of  the  scheduled 
lease  sales  in  meeting  the  final  region¬ 
al  leasing  targets; 

(5)  An  expressed  desire  on  the  part 
of  the  state  or  local  government  to 
shift  or  disperse  development  patterns 
in  the  region  or  sub-region  by  addi¬ 
tional  leasing,  reductions  in  leasing,  or 
shifts  in  locations  of  lease  sales;  and 

(6)  Results  from  the  analyses  con¬ 
tained  in  the  regional  lease  sale  envi¬ 
ronmental  statement. 

(c)  In  any  case,  one  alternative  shall 
be  analyzed  in  the  regional  lease  sale 
environmental  statement  that  repre¬ 
sents  the  applicable  final  leasing 
target  established  pursuant  to 
$  3420.3-20), 

(d)  Where  a  regional  coal  team 
elects  to  propose  a  revision  of  the  rele¬ 
vant  final  regional  target  during  the 
selection  of  tracts  proposed  for  lease 
sale  and  the  design  of  the  recommend¬ 
ed  regional  sale  schedule,  the  team 
shall  clearly  set  out  the  proposed  revi¬ 
sion  and  the  reasons  therefor  in  the 
regional  sale  environmental  statement 
and  request  public  comment  on  the 
proposed  revision  in  the  public  partici¬ 
pation  process  for  the  regional  lease 
sale  environmental  statement.  Such  a 
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proposed  revision  shall  not  become  ef¬ 
fective  unless  and  until  the  Secretary 
approves  the  recommended  alternative 
leasing  target  and  schedule. 

1 3420.3-4  Environmental  assessment 

An  environmental  assessment  in  the 
form  of  an  updating  of  the  coal  pro¬ 
grammatic  environmental  statement 
shall  be  conducted  by  the  Secretary  if 
he: 

(a)  determines  that  the  regional  pro¬ 
duction  goals  and  regional  leasing  tar¬ 
gets  established  in  accordance  with 
55  3420.3-2(e)  and  3420.3-2(j)  vary  sig¬ 
nificantly  from  those  analyzed  in  the 
most  current  version  of  the  coal  pro¬ 
grammatic  statement,  or 

(b)  has  reason  to  believe  that  the 
tracts  available  for  selection  in  the 
next  round  of  the  tract  ranking,  selec¬ 
tion,  and  scheduling  process  (Section 
3420.4-4)  in  any  given  region(s)  may 
generate  significantly  different  levels 
or  types  of  environmental  impacts 
than  were  anticipated  in  the  most  cur¬ 
rent  coal  programmatic  environmental 
statement. 

§  3420.4  Activity  planning— The  leasing 
process. 

5  3420.4-1  Area  identification  process. 

This  section  describes  the  process 
for  identifying,  ranking,  selecting,  and 
scheduling  lease  tracts  after  land  use 
planning  has  been  completed.  This 
process  constitutes  the  “activity  plan¬ 
ning”  aspect  of  the  coal  management 
program.  Activity  planning  may  occur 
(a)  where  areas  acceptable  for  further 
consideration  for  leasing  have  been 
identified  in  the  Bureau  of  Land  Man¬ 
agement’s  land  use  planning  process 
or  (b)  where  the  surface  management 
agency  or  State  has  completed  accept¬ 
able  planning  under  §3420.1-5  of  this 
title.  Activity  planning  may  also  occur 
where  coal  leasing  and  development  is 
consistent  with  land  use  plans  com¬ 
pleted  prior  to  the  adoption  of  this 
group  3400  of  this  title  that  have  been 
supplemented  by  the  application  of 
the  unsuitability  criteria  in  accordance 
with  subpart  3461  of  this  title  and  con¬ 
sultation  with  the  surface  owners  in 
accordance  with  §  3420.2  of  this  title. 

§  3420.4-2  Expressions  of  leasing  interest. 

(a)  A  call  for  expressions  of  leasing 
interest  may  be  made  after  areas  ac¬ 
ceptable  for  further  consideration  for 
leasing  have  been  identified  through 
the  Bureau  of  Land  Management’s 
land  use  planning  process.  A  call  for 
expressions  of  leasing  interest  may 
also  be  made  in  other  areas  having  ac¬ 
ceptable  planning  completed  by  other 
surface  management  agencies  or  state 
governments  under  the  provisions  of 
§  3420.1-5  of  this  title.  The  call  may  be 
made  in  any  one,  several,  or  all  of  the 
above  mentioned  areas  when  the  Sec- 
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retary  determines,  using  the  regional 
production  goals  and  regional  leasing 
targets  established  under  §  3420.4-1  of 
this  title,  that  additional  federal  coal 
leasing  may  be  needed  to  meet  local, 
state,  or  national  needs  in  the  foresee¬ 
able  future. 

(b)  The  expressions  of  leasing  inter¬ 
est  process  provided  for  in  this  Sub¬ 
part  is  not  exclusive.  Any  individual, 
business  entity,  governmental  entity, 
or  public  body  may  participate  in  the 
general  public  participation  opportuni¬ 
ties  and  procedures  that  are  part  of 
the  land  use  planning  process  which 
precedes  the  call  for  expressions  of 
leasing  interest. 

(c)  Entitles  qualifying  for  special 
leasing  opportunities  as  defined  in 
§  3420.1-4  of  this  title  shall  make  their 
Intentions  known  through  submission 
of  expressions  of  leasing  interest  when 
called  for  by  the  Secretary. 

(d)  Any  expressions  of  leasing  inter¬ 
est  may  include  supportive  nonpro¬ 
prietary  data.  Such  data  may  include, 
but  are  not  limited  to,  location  and 
quantities  of  coal  desired,  time  frames, 
proposed  use  of  coal,  technical  coal 
data,  commitment  with  private  surface 
and  coal  owners  and  adjacent  land 
owners  or  lessees,  and  basic  develop¬ 
ment  proposals.  Expressions  which 
identify  quantity  and  quality  of  coal 
and  timing  of  need  without  specifying 
a  location  shall  be  given  as  serious 
consideration  in  activity  planning  as 
those  that  specify  a  location.  Data 
which  are  considered  proprietary  shall 
not  be  submitted  as  part  of  an  expres¬ 
sion  of  leasing  interest. 

(e)  Public  inspection  and  copying  of 
information  submitted  under  this  sub¬ 
part  shall  be  governed  by  the  proce¬ 
dures  in  part  2  of  this  title. 

(f)  Each  call  for  expressions  of  leas¬ 
ing  interest  shall  be  published  as  a 
notice  in  the  Federal  Register  and  in 
at  least  one  newspaper  of  general  cir¬ 
culation  in  each  affected  state.  This 
notice  of  request  shall  specify  the  area 
or  areas  involved,  information  re¬ 
quired,  the  time  period  within  which 
expressions  may  be  submitted,  where 
to  write  for  further  information,  and 
where  to  submit  the  expressions. 

§  3420.4-3  Preliminary  tract  delineation. 

(a)  Preliminary  tracts  shall  be  delin¬ 
eated  for  analysis  during  ranking,  se¬ 
lection,  and  scheduling.  The  prelimi¬ 
nary  tracts  may  include  non-Federal 
as  well  as  Federal  coal  reserves  and 
may  include  existing  mining  oper¬ 
ations. 

(b)  In  addition  to  expressions  of  leas¬ 
ing  interest,  factors  to  be  considered  in 
delineating  preliminary  tracts  may  in¬ 
clude  but  are  not  limited  to: 

(1)  Technical  coal  data,  including  re¬ 
serve  tonnage,  rank,  sulfur  content, 
seam  thickness,  and  ratio  of  overbur¬ 
den  to  recoverable  coal; 


(2)  Conservation  considerations,  in¬ 
cluding  preliminary  calculation  of 
maximum  economic  recovery,  land 
ownership  patterns,  and  the  potential 
formation  of  logical  mining  units;  and 

(3)  Surface  ownership,  including 
qualified  surface  owners’  preferences 
expressed  in  consultation  during  land 
use  planning,  and  the  existence  of 
written  surface  owner  consents  and 
their  terms. 

(c)  The  potential  tracts  shall  be  de¬ 
lineated  in  accordance  with  §  3471.1-2 
of  this  title  and  by  seam(s)  or  coal 
bed(s).  More  than  one  potential  tract 
may  be  delineated  for  a  specific  coal 
bed  or  potential  mining  unit. 

(d)  When  potential  public  bodies 
have  submitted  expressions  of  leasing 
interest,  tracts  to  meet  those  needs 
shall  be  delineated  when  and  where 
technically  feasible  for  public  body 
special  leasing  opportunities  in  accord¬ 
ance  with  §  3420.1-4  of  this  title. 

(e)  In  cooperation  with  the  Small 
Business  Administration,  tracts  may 
be  delineated  when  and  where  techni¬ 
cally  feasible  for  small  business  special 
leasing  opportunities  in  accordance 
with  §  3420.1-4  of  this  title. 

(f )  Other  tracts  to  be  used  in  a  lease 
or  fee  exchange  (43  CFR  Subparts 
3435,  3436,  and  3437)  may  be  delineat¬ 
ed. 

(g)  A  tract  profile  shall  be  formulat¬ 
ed  for  each  preliminary  tract.  The  pro¬ 
file  shall  include: 

(1)  A  summary  of  the  information 
used  in  the  delineation  of  the  tract, 
and 

(2)  A  site-specific  environmental  in¬ 
ventory  and  preliminary  analysis. 

(h)  The  regional  coal  team  shall  de¬ 
termine  the  location,  priority,  and 
timing  of  both  preliminary  tract  delin¬ 
eation  and  site-specific  environmental 
inventory  and  analysis,  subject  to  limi¬ 
tations  of  data  availability,  budget,  • 
and  manpower. 

§3420.4-4  Regional  tract  ranking,  selec¬ 
tion,  and  scheduling. 

(a)  If  the  final  regional  leasing 
target  established  for  any  given  region 
suggests  a  need  for  additional  Federal 
coal  leasing,  tracts  shall  be  ranked  and 
a  proposed  lease  sale  schedule  shall  be 
prepared  pursuant  to  this  section. 

Tracts  may  also  be  ranked  for  other 
coal  management  purposes. 

(bXl)  The  ranking  classes  shall  be 
those  of  high  medium  and  low  desir¬ 
ability.  In  ranking  the  tracts  three 
major  data  categories  shall  be  consid¬ 
ered:  coal  economics,  natural  environ¬ 
ment,  and  socioeconomic.  The  list  of 
subfactors  to  be  considered  under  each 
category  shall  be  those  determined  by 
the  regional  coal  team  as  appropriate 
for  that  region.  The  regional  coal 
team  may  defer  the  ranking  of  any 
given  preliminary  tract  for  which  they 
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determine  there  is  generally  insuffi¬ 
cient  data. 

(2)  The  regional  coal  team  shall  so-' 
licit  the  recommendations  of  Federal 
agid  State  agencies  having  appropriate 
expertise.  These  Federal  agencies 
shall  include  but  are  not  limited  to  the 
Department  of  Energy,  the  Fish  and 
Wildlife  Service,  the  Geological 
Survey,  and  the  Office  of  Surface 
Mining,  and  any  Federal  agency  that 
administers  the  surface  of  any  lands  in 
a  preliminary  tract. 

(c)  Upon  completion  of  tract  rank¬ 
ing,  the  regional  coal  team  shall  select 
tracts  for  inclusion  in  alternative  pro¬ 
posed  lease  sale  schedules  or  for  other 
management  purposes  to  be  forwarded 
to  the  Secretary  for  final  selection. 

(1)  The  total  of  the  coal  reserves  in¬ 
cluded  In  the  selected  tracts  in  the 
proposed  lease  sale  schedules  shall  be 
based  on  the  applicable  final  regional 
leasing  target  established  under  the 
provisions  of  9  3420.3  of  this  title. 

(2)  The  regional  coal  team  shall 
select  tracts  for  scheduling  based  on 
tract  ranking  as  adjusted  using  the  fol¬ 
lowing  considerations:  (I)  the  compati¬ 
bility  of  coal  quality  and  market 
needs;  (il)  cumulative  environmental 
and  socioeconomic  impacts;  (ill)  the 
compatibility  of  reserve  size  and 
demand  distribution  for  tracts;  (lv) 
public  opinion;  (v)  avoidance  of  future 
by-pass  situations;  and  <vl)  special 
leasing  opportunity  requirements. 

(3)  The  regional  coal  team  shall 
identify  all  those  combinations  of 
tracts  which  they  feel  may  be  equally 
desirable  to  meet  the  applicable  final 
regional  target  In  addition  to  tract 
combinations  designed  to  meet  the 
leasing  target,  the  team  may  recom¬ 
mend  tract  combinations  representing 
alternative  leasing  targets  based  on 
impact  assessment  or  revised  regional 
coal  demand  assessments,  but  the  rea¬ 
sons  for  all  such  recommendations 
must  be  thoroughly  documented. 

(d)  A  notice  of  intent  to  rank  tracts 
shall  be  published  in  the  Federal  Reg¬ 
ister  and  selected  newspapers  of  gen¬ 
eral  distribution  within  the  region  no 
less  than  30  days  before  the  ranking 
process  begins.  The  notice  shall  con¬ 
tain  a  description  of  the  tracts  to  be 
ranked  and  procedures  under  which 
any  interested  parties  may  become  in¬ 
volved  in  the  process. 

(e)  The  results  of  the  process,  in¬ 
cluding  the  tract  rankings,  the  tracts 
selected,  the  proposed  schedule,  and 
the  list  of  ranking  criteria  used  shall 
be  published  in  the  regional  lease  sale 
environmental  statement  prepared  on 
the  tract  ranking,  selection,  and  sched¬ 
uling  process  (Section  3420.4-5).  De¬ 
tailed  information  on  each  of  the 
tracts  ranked  will  be  available  for  in¬ 
spection  in  the  Bureau  of  Land  Man¬ 
agement  State  offices  that  have  Juris¬ 
diction  within  the  region  (43  CFR 


Subpart  1821).  Those  parties  interest¬ 
ed  in  commenting  on  the  results  of  the 
tract  ranking,  selection  and  scheduling 
process  shall  have  the  opportunity  to 
do  so  in  the  environmental  statement 
process,  prior  to  any  final  decision  by 
the  Secretary  to  adopt  a  regional  sale 
schedule  including  any  of  the  selected 
tracts. 

(f)  Upon  the  close  of  the  comment 
period  on  the  draft  environmental 
statement  the  regional  coal  team  shall 
analyze  the  comments  and  make  any 
revisions  in  the  ranking,  selection  and 
scheduling  analysis  they  feel  are  nec¬ 
essary.  The  team  shall  then  forward 
their  final  recommendations  of  alter¬ 
natives  for  a  regional  leasing  schedule 
to  the  Secretary. 

(g)  The  tract  ranking,  selection,  and 
scheduling  process  shall  normally  be 
repeated  every  four  years  with  an 
update  performed  ever  two  years  in  ac¬ 
cordance  with  any  need  identified  by 
the  regional  production  goal  and  re¬ 
gional  leasing  target.  The  Secretary 
may,  in  consultation  with  the 
Governors)  of  the  affected  States  and 
surface  management  agencies,  initiate 
or  postpone  the  process  to  respond  to 
considerations  such  as  major  planning 
updates,  new  preliminary  tract  delin¬ 
eations,  and  increases  or  decreases  in 
regional  leasing  targets. 

93420.4-5  Environmental  assessment,  (a) 
In  conjunction  with  the  tract  ranking, 
selection,  and  scheduling  process,  a  re¬ 
gional  environmental  statement  of  the 
proposed  alternative  lease  sale  sched¬ 
ules  shall  be  prepared  in  accordance 
with  the  provisions  of  the  National  En¬ 
vironmental  Policy  Act  of  1959.  The 
statement  shall  consider  both: 

(1)  The  site-specific  potential  envi¬ 
ronmental  Impacts  of  each  tract  being 
considered  for  lease  sale;  and 

(2)  The  intraregional  cumulative  en¬ 
vironmental  impacts  of  the  proposed 
leasing  action  and  alternatives,  and 
other  coal  development  activities. 

(b)  The  regional  lease  sale  environ¬ 
mental  statement  prepared  for  the 
original  regional  lease  sale  schedule 
shall  be  updated  if  the  Department 
makes  any  significant  alterations  to 
that  schedule  not  considered  in  the 
original  environmental  statement. 

93420.4-5  Public  meetings  on  proposed 
tracts. 

After  the  draft  regional  lease  sale 
environmental  statement  has  been 
completed  on  alternative  lease  sale 
schedules,  a  public  meeting  shall  be 
held  in  the  region  affected  to  an¬ 
nounce  the  results  of  the  ranking,  se¬ 
lection,  and  scheduling  process;  the  al¬ 
ternative  lease  sale  schedules;  and  the 
potential  impacts,  including  proposed 
mitigation  measures. 


9  3420.5  Final  consultations. 

9  3420.5-1  Timing  of  consultation. 

Following  the  release  of  the  final  re¬ 
gional  lease  sale  environmental  state¬ 
ment,  and  prior  to  adopting  a  regional 
lease  sale  schedule,  the  Secretary  shall 
formally  consult  with  the  Governors 
of  those  States  within  which  lease 
sales  are  under  consideration,  and 
with  any  surface  management  agency 
other  than  the  Interior  Department 
which  administers  lands  overlying  any 
lease  tract  under  consideration. 

9  3420.5-2  Consultation  with  surface  man¬ 
agement  agencies. 

(a)  The  Secretary,  for  any  proposed 
lease  tract  containing  lands  the  sur¬ 
face  of  which  is  under  the  Jurisdiction 
of  any  agency  other  than  the  Depart¬ 
ment  of  the  Interior,  shall  request 
that  the  agency:  (1)  consent,  if  it  has 
not  already  done  so,  to  the  issuance  of 
the  lease  (43  CFR  3400.3-1),  and  (2)  if 
it  consents,  prescribe  the  terms  and 
conditions  the  Secretary  will  impose  in 
any  lease  which  the  head  of  the 
agency  requires  for  the  use  and  pro¬ 
tection  of  the  nonmineral  interests  in 
those  lands. 

(b)  The  Secretary  may  prescribe  ad¬ 
ditional  terms  and  conditions  that  are 
consistent  with  the  terms  proposed  by 
the  surface  management  agency  to 
protect  the  interest  of  the  United 
States  and  to  safeguard  the  public  wel¬ 
fare. 

9  3420.5-3  Consultation  with  Governors. 

(a)  The  Secretary  shall  consult  the 
Governor  of  the  State  in  which  any 
proposed  lease  tract  is  located.  The 
Secretary  shall  give  the  Governor  a 
specified  period  of  time  to  comment, 
not  less  than  30  days  nor  more  than  60 
days,  before  issuing  a  final  decision  re¬ 
garding  any  potential  lease  sale  within 
the  state. 

(b)  When  a  lease  proposal  would 
permit  surface  mining  within  the 
boundaries  of  a  National  Forest,  the 
Governor  of  the  ■State  in  which  the 
land  to  be  leased  is  located  shall  be  so 
notified  by  the  Secretary.  If  the  Gov¬ 
ernor  fails  to  object  to  the  lease  pro¬ 
posal  in  60  days,  the  Secretary  may 
adopt  a  sale  schedule  including  that 
tract.  If,  within  the  60  day  period,  the 
Governor,  in  writing,  objects  to  the 
lease  proposal,  the  Secretary  may  not 
hold  the  sale  for  that  lease  tract.  Issu¬ 
ance  of  the  lease  will  be  held  in  abey¬ 
ance  for  six  months  from  the  date 
that  the  Governor  objects  to  the  lease. 
The  Governor  may,  during  this  six- 
month  period,  submit  a  written  state¬ 
ment  of  reasons  why  the  lease  sale 
should  not  be  held  or  the  lease  issued, 
and  the  Secretary  shall,  on  the  basis 
of  this  statement,  reconsider  the  lease 
proposal. 
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(8420.6  Qualified  surface  owner  consent 
considerations. 

1 3420.6-1  Receipt  of  written  consent 

Prior  to  making  a  final  decision  on  a 
regional  lease  sale  schedule,  the  Secre¬ 
tary  shall  give  consideration  to  what 
acceptable  written  consents  have  been 
received  for  those  potential  lease  sale 
tracts  under  consideration  for  inclu¬ 
sion  in  the  regional  lease  sale  sched¬ 
ule.  The  Secretary’s  considerations 
shall  be  given  in  accordance  with  the 
split  estate  leasing  provision  of  section 
3427  of  this  title.  r 

(3420.6-2  Announcement  of  tracts  under 
consideration. 

Following  the  release  of  the  final  re¬ 
gional  lease  sale  environmental  state¬ 
ment,  the  Secretary  shall  publish  an 
announcement  in  the  Federal  Regis¬ 
ter  containing: 

(a)  A  legal  description  of  all  tracts 
under  consideration  for  inclusion  in 
the  regional  lease  sale  schedule,  and 

(b)  the  deadline  for  anyone  to 
submit  a  written  consent  for  any  tract 
under  consideration  by  the  Secretary 
for  selection  for  inclusion  in  the  re¬ 
gional  lease  sale  schedule. 

(  3420.6-3  Consideration  of  consents. 

The  Secretary  shall,  pursuant  to 
(  3427.2,  take  the  existence  of  written 
consents  into  consideration  in  making 
his  decision  on  the  final  regional  lease 
sale  schedule.  All  other  ranking,  selec¬ 
tion,  and  scheduling  factors  being 
nearly  equal,  those  tracts  for  which 
acceptable  written  consents  have  been 
received  shall  be  chosen  for  inclusion 
in  the  regional  coal  lease  sale  schedule 
over  those  for  which  no  acceptable 
written  consents  have  yet  been  re¬ 
ceived. 

(3420.7  Adoption  of  final  regional  lease 
sale  schedule. 

( 3420.7-1  Announcement 

Following  completion  of  the  require¬ 
ments  of  ((3420.5  and  3420.6  of  this 
title  the  Secretary  shall  announce  a 
final  regional  lease  sale  schedule.  The 
announcement  shall  be  published  in 
the  Federal  Register  and  contain  a 
legal  description  of  each  tract  included 
in  the  lease  sale  schedule  and  the  date 
when  each  tract  has  been  tentatively 
scheduled  for  sale. 

(3420.7-2  Revision. 

(a)  The  Secretary  may  revise  either 
the  list  of  tracts  included  in  the  sched¬ 
ule  or  the  timing  of  the  lease  sales  in 
accordance  with  any  alternatives  con¬ 
sidered  in  the  regional  lease  sale  envi¬ 
ronmental  statement  and  during  con¬ 
sultation  with  the  Governors  and 
other  surface  management  agencies  if 
such  revision  would  be  in  the  public 
interest.  Notice  of  any  such  revision 
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shall  be  published  in  the  Federal  Reg- 

I8TER* 

(b)  Any  regional  lease  sale  schedule 
may  be  updated  or  replaced  as  a  result 
of  a  new  regional  trac*  ranking,  selec¬ 
tion,  and  scheduling  effort  conducted 
in  accordance  with  the  provisions  of 
(  3420.4-4  of  this  title. 

Subpart  3422 — Loom  Salas 

(  3422.1  Economic  evaluation. 

(3422.1-1  Mineral  evaluation  and  initial 
comments  on  fair  market  value  and 
maximum  economic  recovery. 

After  announcement  of  the  regional 
lease  sale  schedule,  the  authorized  of¬ 
ficer  shall: 

(a)  Solicit  public  comment  on  the 

fair  market  value  of  the  tract  or  tracts 
to  be  offered.  Such  solicitation  shall 
present  the  standards  and  procedures 
that  guide  the  Government’s  appraisal 
and  ask  for  comments  on  these  items 
which  affect  the  appraisal  such  as  the 
terms  and  conditions  of  similar  market 
transactions,  the  quality  and  extent  of 
the  coal  resource,  the  price  that  the 
mined  coal  would  bring  in  the  market 
place,  the  cost  of  producing  the  coal, 
the  interest  rate  at  which  anticipated 
income  streams  should  be  discounted, 
the  value  of  the  surface  estate  (if  pri¬ 
vate  surface),  the  mining  method  or 
methods  which  would  achieve  maxi¬ 
mum  economic  recovery  of  the  coal 
and  any  other  items  which  might 
affect  the  appraisal  of  the  tract  or 
tracts.  Such  comments  will  be  solicited 
for  a  period  of  30  days.  The  authorized 
officer  shall  forward  copy  of  all  com¬ 
ments  to  the  USGS.  _ 

(b)  Request  from  the  Geological 
Survey  an  evaluation  including  a  coal 
resource  economic  value  (CREV)  and  a 
maximum  economic  recovery  (MER) 
determination.  The  CREV  includes 
the  consideration  of  coal  quality, 
quantity,  and  marketability,  probable 
mining  methods,  costs,  prices,  prelim- 
nary  logical  mining  units,  and  other 
appropriate  elements.  Prior  to  issu¬ 
ance  of  the  sale  notice,  the  Geological 
Survey  shall  forward  this  evaluation 
to  the  authorized  officer.  This  evalua¬ 
tion  shall  include  the  coal  resource 
economic  value,  mining  method  evalu¬ 
ation,  estimated  recoverable  reserves 
by  seam,  MER  determination,  coal 
quality  assessment,  royalty  and  com¬ 
pliance  bond  recommendations;  an  es¬ 
timate  of  reclamation  fees  that  would 
be  generated  by  mining  the  proposed 
lease;  and  public  comments  on  fair 
market  value  and  maximum  economic 
recovery. 

(  3422.1-2  Estimated  fair  market  value  de¬ 
termination. 

When  the  authorized  officer  receives 
the  mineral  evaluation  and  accompa¬ 
nying  information,  he  shall  estimate 
the  fair  market  value  of  the  coal  de¬ 


posits  and  the  proposed  lease.  Mini¬ 
mum  bonus  bids  shall  be  not  less  than 
$25  per  acre.  The  estimated  fair 
market  value,  minimum  acceptable 
bid,  deferred  bonus  and  other  finan¬ 
cial  terms  and  requirements  shall  be 
the  same  for  special  opportunity, 
emergency,  and  regular  competitive 
leasing.  When  the  estimated  fair 
market  value  has  been  determined, 
the  authorized  officer  shall  inform  the 
Geological  Survey  of  the  determina¬ 
tion. 

(  3422.2  Notice  of  sale. 

(a)  Prior  to  the  lease  sale,  the  au¬ 
thorized  officer  shall  publish  a  notice 
of  the  proposed  sale  in  the  Federal 
Register  and  in  a  newspapers)  of  gen¬ 
eral  circulation  in  the  county  or  equiv¬ 
alent  political  subivlsion  in  which  the 
tracts  to  be  sold  are  situated.  The 
newspaper  notice  shall  be  published 
once  a  week  for  four  consecutive 
weeks.  Such  notice  shall  also  be  posted 
in  the  Bureau  of  Land  Management 
State  Office  and  mailed  to  any  affect¬ 
ed  surface  owner.  The  lease  sale  shall 
not  be  held  until  at  least  30  days  after 
such  posting. 

(b)  The  notice  shall: 

(1)  List  the  time  and  place  of  sale, 
the  type  of  sale,  bidding  method,  and 
the  description  of  the  tracMs)  being 
offered  and  minimum  acceptable  bid 
to  be  considered; 

(2)  Contain  a  request  for  final  com¬ 
ments  on  the  fair  market  value  of  the 
tract(s)  and  maximum  economic  recov¬ 
ery  and  state  the  address  for  submit¬ 
ting  the  comments  and; 

(3)  Contain  information  on  where  a 
detailed  statement  of  the  terms  and 
conditions  of  the  lease(s)  which  may 
result  from  the  lease  sale  may  be  ob¬ 
tained. 

(c)  The  detailed  statement  of  the 
terms  and  conditions  of  the  lease(s) 
sale  offered  for  sale  shall: 

(1)  Contain  an  explanation  of  the 
manner  in  which  the  bids  may  be  sub- 
niitted; 

(2)  Contain  a  statement  that,  if 
sealed  bids  are  submitted,  they  may 
not  be  modified  or  withdrawn  unless 
the  modifications  or  withdrawals  are 
received  prior  to  the  time  fixed  for 
opening  the  bids; 

(3)  Contain  a  statement  that,  if  the 
sale  is  by  oral  bid,  sealed  bids  may  also 
be  submitted; 

(4)  Contain  a  warning  to  all  bidders 
concerning  18  UJS.C.  1860,  which  pro¬ 
hibits  unlawful  combination  or  intimi¬ 
dation  of  bidders; 

(5)  Specify  that  the  Secretary  re¬ 
serves  the  right  to  reject  any  and  all 
bids  and  the  right  to  offer  the  lease  to 
the  next  highest  qualified  bidder  if 
the  successful  bidder  fails  to  obtain 
the  lease  for  any  reason; 

(6)  Specify  that  if  any  bid  is  reject¬ 
ed,  any  deposit  shall  be  returned; 
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(7)  Contain  a  notice  that  each  bid 
shall  be  accompanied  by  the  bidder’s 
qualifications  (43  CFR  3472.2-2); 

(8)  Contain  a  notice  to  bidders  that 
the  winning  bidders  shall  have  to 
submit  the  information  required  by 
the  Attorney  General  for  post-sale 
review  (43  CFR  3422.3-4); 

(9)  Require  the  bidder  to  pay  one 
fifth  of  the  bonus  bid; 

(10)  If  appropriate,  contain  a  copy  of 
any  written  consent  given  by  a  quali¬ 
fied  surface  owner  and  its  terms,  in¬ 
cluding  payments  which  the  high 
bidder,  if  not  the  holder  of  the  con¬ 
sent,  will  have  to  make;  and 

(11)  If  appropriate,  contain  a  notice 
that  bidders  shall  file  a  statement  that 
all  information  they  hold  relevant  to 
written  consents  affecting  any  area  of¬ 
fered  in  the  sale  in  which  the  bid  is 
submitted  has  been  filed  krith  the 
proper  Bureau  of  Land  Management 
State  Office  (43  CFR  Subpart  1821)  in 
accordance  with  the  provisions  of  sub¬ 
part  3427  of  this  title. 

(d)  The  successful  bidder,  if  any, 
shall  reimburse  the  Government  for 
the  cost  of  publishing  the  notice  of 
sale  as  a  condition  of  lease  Issuance. 

(e)  After  the  lease  sale  notice  is  pub¬ 
lished  and  the  final  public  comments 
on  fair  market  value  and  maximum 
economic  recovery  are  received,  these 
comments  shall  be  forwarded  to  the 
Geological  Survey  for  consideration  in 
the  final  mineral  evaluation,  which 
will  be  presented  to  the  authorized  of¬ 
ficer  at  the  convening  of  the  sale 
panel. 

$  3422.3  Sale  procedures. 

§  3422.3-1  Conduct  of  sale. 

(a)  Sealed  bids  shall  be  received  only 
until  the  hour  on  the  date  specified  in 
the  notice  of  competitive  leasing;  all 
bids  submitted  after  that  hour  shall  be 
returned.  The  authorized  officer  shall 
read  all  sealed  bids.  If  the  announced 
procedure  is  to  receive  sealed  bids  fol¬ 
lowed  by  oral  bids,  the  authorized  offi¬ 
cer  conducting  the  sale  shall  open  and 
read  the  sealed  bids,  after  which  the 
oral  bidding  shall  begin  at  the  level  of 
the  highest  sealed  bid.  Only  those  sub¬ 
mitting  sealed  bids  may  offer  oral  bids, 
After  the  oral  bidding  has  ceased,  the 
highest  bid  shall  be  announced.  No  de¬ 
cision  to  accept  or  reject  the  high  bid 
will  be  made  at  this  time. 

(b)  A  sale  panel  shall  convene  to  de¬ 
termine:  (1)  if  the  high  bid  was  prop¬ 
erly  submitted;  (2)  if  it  reflects  the 
fair  market  value  of  the  tract;  and  (3) 
whether  the  bidder  is  qualified  to  hold 
the  lease.  The  recommendations  of 
the  panel  shall  be  sent  to  the  author¬ 
ized  officer  who  shall  make  the  final 
decision  to  accept  a  bid  or  reject  all 
bids.  The  successful  bidder  shall  be  no¬ 
tified  in  writing.  The  Department  re¬ 
serves  the  right  to  reject  any  and  all 


bids  regardless  of  the  amount  offered, 
and  shall  not  accept  any  bid  that  is 
less  than  fair  market  value.  The  au¬ 
thorized  officer  shall  notify  any  bidder 
whose  bid  has  been  rejected  and  in¬ 
clude  in  such  notice  a  statement  of  the 
reason  for  the  rejection.  The  Depart¬ 
ment  reserves  the  right  to  offer  the 
lease  to  the  second  high  bidder  if  the 
successful  bidder  fails  to  execute  the 
lease,  or  is  for  any  reason  disqualified 
from  receiving  the  lease. 

(c)  Each  sealed  bid  shall  be. accompa¬ 
nied  by  a  certified  check,  cashier’s 
check,  bank  draft,  money  order,  per¬ 
sonal  check  or  cash  for  one-fifth  of 
the  amount  of  the  bonus,  and  a  quali¬ 
fications  statement  over  the  bidder’s 
own  signature  with  respect  to  citizen¬ 
ship  and  interests  held,  as  prescribed 
in  9  3472.2-2  of  this  title.  A  high  oral 
bidder  shall  tender  by  certified  check, 
cashier’s  check,  bank  draft,  money 
order,  personal  check  or  cash  at  the 
close  of  bidding  any  additional  amount 
necessary  to  bring  the  amount  ten¬ 
dered  with  his  sealed  bid  up  to  one 
fifth  of  his  oral  bid. 

§  3422.3-2  Other  bidding  systems. 

(a)  The  use  of  intertract  bidding 
competition  is  authorized  when,  and 
if,  the  Bureau  of  Land  Management 
and  the  Geological  Survey  in  consulta¬ 
tion  with  the  Department  of  Energy 
determine  it  is  needed  in  the  public  in¬ 
terest.  The  authorization  to  use  inter- 
tract  bidding  competition  does  not 
preclude  the  use  of  any  other  form  of 
competitive  bidding  procedures.  Tracts 
including  nontransferable,  written 
consent  from  a  qualified  surface  owner 
given  prior  to  August  3,  1977,  shall  be 
offered  only  in  a  sale  using  intertract 
bidding  competition. 

(b)  In  intertract  bidding  competi¬ 
tion,  the  winning  bidders,  if  any,  are 
selected  by  determining  first  the  tract 
with  the  single  highest  bid  per  ton  of 
reserves  among  all  tracts,  then  the 
tract  with  the  second  highest  bid  and 
so  forth.  The  bids  may  be  weighted  to 
compensate  for  differences  in  the 
physical  quality  of  the  coal  in  such 
tracts.  If  leases  are  awarded  they  shall 
be  awarded  for  tracts  proceeding  in 
this  sequence  until  the  total  reserve 
tonnage  sought  to  be  leased  in  that 
sale  has  been  reached.  Tracts  receiving 
lower  bids  per  ton  shall  not  be  leased 
as  a  result  of  a  bid  submitted  in  that 
sale. 

9  3422.3-3  Unsurveyed  lands. 

If  the  land  is  unsurveyed,  the  suc¬ 
cessful  bidder  shall  not  be  given  30 
days  notice  to  comply  with  the  re¬ 
quirements  of  9  3422.4  of  this  title  for 
lease  issuance  until  the  land  has  been 
surveyed  under  93471.1-2  of  this  title 
(See  43  CFR  3471.1-2.) 
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9  3422.3-4  Consultation  with  Attorney 
General. 

(a)  Subsequent  to  a  lease  sale,  but 
prior  to  issuing  a  lease,  the  authorized 
officer  shall  require  the  successful 
bidder  to  submit  the  information  set 
out  in  this  subsection  relating  to  the 
bidder’s  coal  holdings  to  the  author¬ 
ized  officer  for  transmittal  to  the  At¬ 
torney  General.  Upon  receipt  of  the 
information,  the  authorized  officer 
shall  notify  the  Attorney  General  of 
the  proposed  lease  issuance,  the  name 
of  the  successful  bidder,  and  the  terms 
of  the  proposed  lease.  The  statement 
of  coal  holdings  that  the  authorized 
officer  will  transit  shall  include  the 
following  best  available  information 
required  by  the  Attorney  General  for 
each  coal  tract  or  deposit  controlled 
by  the  bidder. 

(1)  Location  of  the  tract  or  deposit 
by  county  and  state  (and  by  public 
land  survey  subdivisions  if  applicable); 

(2)  Whether  the  deposit  is  Federally 
or  non-Federally  owned; 

(3)  Interest  held  by  bidder  (if  Feder¬ 
al,  lease  or  lease  application  number, 
if  non-Federal,  a  statement  of  the 
nature  of  the  interest— owner,  lessee, 
operator,  joint  venturer); 

(4)  Surface  ownership  of  the  tract; 

(5)  If  the  surface  is  owned  by  other 
than  bidder,  nature  of  agreement  with 
the  surface  owner  if  any; 

(7)  Reserves  broken  down:  (1)  by  ton¬ 
nage  and  acreage;  and  (ii)  into  reserves 
mlnable  by  surface  and  underground 
mining  methods; 

(8)  BTU  content  or  rank  of  the  coal; 
and 

(b)  Any  successful  bidder  who  has 
previously  submitted  a  statement  of 
coal  holdings  may  file  a  statement  in¬ 
corporating  the  prior  statement  by 
reference  to  the  date  and  proposed 
lease  or  lease  application  serial 
number,  and  containing  any  and  all 
changes  in  holdings  since  the  date  of 
the  prior  submission. 

(c)  The  authorized  officer  may  not 
issue  a  lease  until  30  days  after  the  At¬ 
torney  General  receives  the  notice  and 
statement  of  the  successful  bidder’s 
coal  holdings.  If  the  Attorney  General 
notifies  the  authorized  officer  that  the 
statement  of  coal  holdings  is  incom¬ 
plete  or  inadequate,  the  30-day  period 
shall  stop  running  on  the  date  of  such 
notification  and  not  resume  running 
until  the  Attorney  General  receives 
the  supplemental  information. 

(d)  The  authorized  officer  shall  not 
issue  the  lease  to  the  successful  bidder 
if,  during  the  30-day  period,  the  Attor¬ 
ney  General  notifies  the  authorized 
officer  that  lease  issuance  would 
create  or  maintain  a  situation  incon¬ 
sistent  with  the  antitrust  laws. 

(e)  If  the  Attorney  General  notifies 
the  authorized  officer  that  a  lease 
should  not  be  issued,  the  authorized 
officer  may: 
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(1)  Reject  all  bids  or  may  notify  the 
Attorney  General  In  accordance  with 
paragraph  (a)  of  this  section  that  issu¬ 
ance  of  the  proposed  lease  to  the  next 
qualified  high  bidder  is  under  consid¬ 
eration;  or 

(2)  Issue  the  lease  if,  after  a  public 
hearing  is  conducted  on  the  record  in 
accordance  with  the  Administrative 
Procedure  Act,  the  authorized  officer 
determines  that:  (i)  issuance  of  the 
lease  is  necessary  to  carry  out  the  pur¬ 
poses  of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976;  (il)  issuance 
of  the  lease  is  consistent  with  the 
public  interest;  and  (ill)  there  are  no 
reasonable  alternatives  to  the  issuance 
of  the  lease  consistent  with  the  Feder¬ 
al  Coal  Leasing  Amendments  Act  of 
1976,  the  anti-trust  laws,  and  the 
public  interest. 

(f)  If  the  Attorney  General  does  not 
reply  in  writing  to  the  notification  in 
paragraph  (a)  of  this  section  within  30 
days,  the  authorized  officer  may  issue 
a  lease  without  waiting  for  the  advice 
of  the  Attorney  General. 

§  3422.4  Award  of  lease. 

(a)  After  the  authorized  officer  has 
accepted  a  high  qualified  bid  and  noti¬ 
fied  the  successful  bidder,  and  the  At¬ 
torney  General  has  not  objected  to 
lease  issuance  or  the  procedures  in 
§  3422.3-4(e)  have  been  completed,  the 
authorized  officer  shall  send  four 
copies  of  the  lease  form  to  the  success¬ 
ful  bidder.  These  forms  shall  be  com¬ 
pleted,  signed,  and  returned  within  30 
days  of  receipt.  In  addition,  the  bidder 
shall,  within  the  30-day  period,  pay 
the  balance  of  the  bonus  bid,  if  re¬ 
quired,  pay  the  first  year’s  rental,  and 
file  a  compliance  bond  as  required  by 
Subpart  3474  of  this  chapter.  Upon  re¬ 
ceipt  of  the  above,  the  authorized  offi¬ 
cer  shall  execute  the  lease. 

(b)  If  the  successful  bidder  dies 
before  the  lease  is  issued,  the  provi¬ 
sions  found  in  §3472.2-4  of  this  title 
shall  apply. 

(c)  At  least  half  of  all  competitive 
coal  lease  sales  shall  be  held  on  a  de¬ 
ferred  bonus  payment  basis.  In  a  de¬ 
ferred  bonus  payment,  the  lessee  shall 
pay  the  bonus  payment  in  5 'equal  in¬ 
stallments;  the  first  installment  shall 
be  submitted  with  the  bid.  The  bal¬ 
ance  shall  be  paid  in  equal  annual  in¬ 
stallments  due  and  payable  on  the 
next  four  anniversary  dates  of  the 
lease.  If  a  lease  is  relinquished  or  oth¬ 
erwise  cancelled  or  terminated,  the 
unpaid  remainder  of  the  bid  shall  be 
immediately  payable  to  the  United 
States. 

Swbport  3425 — Emergency  Looting 
§3425.0-1  Purpose. 

This  subpart  sets  forth  the  regula¬ 
tions  for  the  emergency  leasing  of 
Federal  coal. 


§3425.0-2  Objective. 

The  objective  of  this  subpart  is  to 
provide  an  application  process 
through  which  the  Department  may 
consider  holding  lease  sales  apart  from 
the  normal  competitive  leasing  process 
(Sections  3420.4  through  3420.7) 
where  an  emergency  need  for  unleased 
coal  deposits  is  demonstrated. 

§3425.0-6  Policy. 

Leasing  proposals  developed  by  this 
application  process  differ  from  those 
that  originate  through  the  normal 
leasing  process  only  with  respect  to  (a) 
the  method  of  tract  delineation  and 
(b)  the  manner  in  which  the  planning 
and  environmental  assessment  process 
will  be  completed.  Only  as  much  of  a 
coal  deposit  as  is  necessary  to  meet 
the  need  of  the  emergency  lease  appli¬ 
cant  without  compromising  the 
normal  leasing  process  shall  be  of¬ 
fered. 

§  3425.1  Application  for  emergency  lease. 

§3425.1-1  Where  filed. 

Application  for  an  emergency  lease 
covering  lands  subject  to  leasing  (43 
CFR  3400.2)  shall  be  filed  in  the 
Bureau  of  Land  Management  State 
Office  having  jurisdiction  over  the 
lands  or  minerals  involved  (43  CFR 
Subpart  1821). 

§  3425.1-2  Form. 

An  application  for  an  emergency 
lease  shall  be  filed  on  a  form  approved 
by  the  Director,  Bureau  of  Land  Man¬ 
agement.  Three  copies  of  the  applica¬ 
tion  and  preliminary  and  other  data 
required  by  this  subpart  shall  be  filed. 
The  application  must  be  accompanied 
by  the  filing  fee  (43  CFR  3473.2). 

§3425.1-3  Qualifications  of  the  applicant 

Any  applicant  for  an  emergency 
lease  shall  meet  the  qualifications  re¬ 
quired  of  a  lessee  as  specified  in  sub¬ 
part  3472  of  this  title. 

§  3425.1-4  Emergency  leasing  criteria — ex¬ 
isting  operations. 

(a)  An  emergency  lease  sale  may  be 
held  in  response  to  an  application 
under  this  Subpart  if  the  applicant 
can  show: 

(1)  That  the  application  involves  an 
existing  mining  operation  that  has 
been  producing  coal  for  at  least  two 
years  before  the  date  of  application, 
and  either  (i)  the  Federal  coal  is 
needed  within  three  years  to  maintain 
an  existing  mining  operation  at  the 
average  annual  level  of  production,  as 
substantiated  by  the  proposed  produc¬ 
tion  levels  stated  in  a  mining  plan,  or 
new  contracted  level  of  production  on 
the  date  of  application,  as  substantiat¬ 
ed  by  a  complete  copy  of  the  supply  or 
delivery  contract,  or  both;  or  (li)  if  the 
coal  deposits  are  not  leased  they  shall 


be  bypassed  in  the  reasonably  foresee¬ 
able  future,  and  if  leased,  some  por¬ 
tion  of  the  tract  applied  for  shall  be 
used  within  three  years,  as  substanti¬ 
ated  by  the  proposed  production  levels 
stated  in  a  mining  sequence  plan;  and 

(2)  That  the  need  for  the  coal  depos¬ 
its  shall  have  resulted  from  circum¬ 
stances  that  were  beyond  the  control 
of  the  applicant  or  that  he  could  not 
have  reasonably  foreseen  and  planned 
for. 

(b)  The  extent  of  any  lease  issued 
under  this  section  shall  not  exceed  8 
years  of  coal  reserves  at  the  average 
annual  production  level  or  new  con¬ 
tracted  level  of  production  on  the  date 
of  the  application. 

§  3425.1-5  Emergency  leasing  criteria — 
Hardship  cases. 

An  emergency  lease  sale  may  be  held 
in  response  to  an  application  under 
this  Subpart  if  the  applicant  can  show 
that  the  application  involves  coal  de¬ 
posits  that  are  needed  to  avoid  signifi¬ 
cant  hardship  to  the  lease  applicant  or 
users  of  the  coal. 

(a)  The  application  shall  show  that 
the  coal  deposits  are  unlikely  to  be  de¬ 
lineated  or  scheduled  for  sale  in  the 
normal  competitive  system  because: 

(1)  They  are  outside  a  coal  produc¬ 
tion  region  estalished  pursuant  to 
§  3420.3-  1(a): 

(2)  They  are  inside  a  coal  production 
region  in  which  activities  pursuant  to 
§  3420.4  have  yet  to  be  commenced;  or 

(3)  They  are  of  a  size,  quality  or  end 
use  that  is  not  significantly  related  to 
meeting  the  regional  leasing  target. 

(b)  The  application  shall  show  hard¬ 
ship  of  the  following  type: 

(1) A  locality  has  lost  or  will  lose  its 
alternative  sources  of  domestic  coal 
supply; 

(2)  A  mine  which  has  been  closed 
will  be  reopened,  and  local  unemploy¬ 
ment  will  be  alleviated; 

(3)  The  mine  will  test  new  technol¬ 
ogy  whose  development  is  supported 
by  a  Federal  agency; 

(4)  Mining  and  reclamation  of  the 
tract  will  promote  a  program  or  policy 
of  another  surface  management 
agency,  such  as  rehabilitation  of  lands 
scarred  by  past  uses;  or 

(5)  Similar  reasons  that  the  Secre¬ 
tary  determines  substantially  in  the 
public  interest  after  allowing  opportu¬ 
nity  for  public  hearing  and  consider¬ 
ing  the  comments  therein. 

(c)  The  Secretary  may  issue  a  lease 
under  this  subpart  to  any  applicant 
listed  in  the  modified  court  order  in 
NRDC  v.  Hughes,  454  F.  Supp.  148 
(D.D.C.  1978). 

§  3425.1-6  Preliminary  data. 

(a)  Any  application  for  an  emergen¬ 
cy  lease  shall  contain  preliminary  data 
to  assist  the  authorized  officer  in 
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making  an  environmental  assessment 
as  described  in  §  3430.3-1  of  this  title. 

(b)  Such  preliminary  data  shall  in¬ 
clude: 

(1)  A  map,  or  maps,  (which  may  be 
available  from  state  or  Federal 
sources)  showing  the  topography, 
physical  features  and  natural  drainage 
patterns,  existing  roads,  vehicular 
trails,  and  utility  systems;  the  location 
of  any  proposed  exploration  oper¬ 
ations,  including  seismic  lines  and  drill 
holes;  to  the  extent  known,  the  loca¬ 
tion  of  any  proposed  mining  oper¬ 
ations  and  facilities,  trenches,  access 
roads  or  trails,  and  supporting  facili¬ 
ties  including  the  approximate  loca¬ 
tion  and  extent  of  the  areas  to  be  used 
for  pits,  overburden,  and  tailings;  and 
the  location  of  water  sources  or  other 
resources  that  may  be  used  in  the  pro¬ 
posed  operations  and  facilities. 

(2)  A  narrative  statement,  including: 

(i)  The  anticipated  scope,  method, 
and  schedule  of  exploration  oper¬ 
ations,  including  the  types  of  explora¬ 
tion  equipment  to  be  used; 

(ii)  The  method  of  mining  anticipat¬ 
ed,  including  the  best  estimate  of  the 
mining  sequence  and  production  rate 
to  be  followed; 

(iii)  The  relationship  between  the 
mining  operations  anticipated  on  the 
lands  applied  for  and  existing  or 
planned  mining  operations,'  or  support 
facilities  on  adjacent  Federal  or  non- 
Federal  lands; 

(iv)  A  brief  description,  including 
maps  or  aerial  photographs,  as  appro¬ 
priate,  of:  the  existing  land  use  within 
and  adjacent  to  the  lands  applied  for, 
known  geologic,  visual,  cultural,  or  ar¬ 
chaeological  features;  and  known  habi¬ 
tat  of  fish  and  wildlife— particularly 
threatened  and  endangered  species— 
any  of  which  may  be  affected  by  the 
proposed  or  anticipated  exploration  or 
mining  operations  and  related  facili¬ 
ties; 

(v)  A  brief  description  of  the  pro¬ 
posed  measures  to  be  taken  to  control 
or  prevent  fire  and  to  mitigate  or  pre¬ 
vent  soil  erosion,  pollution  of  surface 
and  ground  water,  damage  to  fish  and 
wildlife  or  other  natural  resources,  air 
and  noise  pollution,  adverse  impacts  to 
the  social  and  infrastructure  systems 
of  local  communities,  and  hazards  to 
public  health  and  safety;  reclaim  the 
surface;  and  meet  other  applicable 
laws  and  regulations.  The  applicant 
may  submit  other  pertinent  informa¬ 
tion  that  the  applicant  wishes  to  have 
considered  by  the  authorized  officer, 

(vi)  A  statement  which  describes  the 
intended  use  of  the  coal  covered  by 
the  emergency  application;  and 

(vii)  Any  other  information  which 
will  show  that  the  application  meets 
the  requirements  of  this  subpart. 

(c)  The  applicant  shall  not  under¬ 
take  any  mining  operations  on  the 
land  except  for  casual  use,  without 
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prior  authorization  by  exploration  li¬ 
cense.  Casual  use  excludes  activities 
that  cause  significant  surface  disturb¬ 
ance  or  damage  to  lands,  resources, 
and  improvements,  such  as  the  use  of 
heavy  equipment,  explosives,  or  any 
off-road  vehicle  that  could  disturb  the 
land.  Determination  of  significant  sur¬ 
face  disturbance  or  damage  shall  be 
made  by  the  authorized  officer. 

(d)  The  authorized  officer,  after  re¬ 
viewing  the  preliminary  data  con¬ 
tained  in  an  application,  and  at  any 
time  during  an  environmental  assess¬ 
ment  may  request  additional  informa¬ 
tion  from  the  applicant.  Where  the 
surface  of  the  land  is  held  by  a  quali¬ 
fied  surface  owner  (Section  3400.0-5) 
and  the  mining  method  to  be  used  is 
other  than  underground  mining  tech¬ 
niques,  the  authorized  officer  shall 
obtain  documents  necessary  to  show 
ownership  of  surface.  The  applicant 
shall  submit  evidence  of  written  con¬ 
sent  from  any  qualified  surface 
owner(s).  (See  43  CFR  Subpart  3427). 

S  3425.1-7  Rejection  of  applications. 

(a)  An  application  for  an  emergency 
lease  shall  be  rejected  in  total  or  in 
part  when  the  authorized  officer  de¬ 
termines  that:  (1)  The  application  is 
not  consistent  with  conditions  for 
holding  a  lease  sale  specif ed  in 
§3425.1-3  of  this  title;  (2)  the  lands 
listed  in  the  application  are  not  availa¬ 
ble  for  coal  leasing  under  §3400.2  of 
this  title;  (3)  the  lands  applied  for  are 
assessed  to  be  unsuitable  for  leasing 
under  the  provisions  of  subpart  3401 
of  this  title,  or  lie  within  an  identified 
area  of  critical  environmental  concern; 
(4)  the  applicant  cannot  qualify  as  de¬ 
fined  in  §  3425.1-2  of  this  title  to  hold 
a  lease  under  this  subpart;  (5)  prelimi¬ 
nary  data  required  under  §  3425.1-5  of 
this  title,  including  additional  infor¬ 
mation  specifically  requested  in  writ¬ 
ing  by  the  authorized  officer,  are 
found  to  be  insufficient  to  determine 
whether  the  application  meets  the 
conditions  for  emergency  leasing,  and 
to  complete  the  environmental  assess¬ 
ment  satisfactorily;  (6)  the  lease  would 
violate  the  integrity  of  the  normal 
leasing  process;  or  (7)  after  thorough 
investigation  of  the  issues  involved, 
leasing  of  the  lands  covered  by  the  ap¬ 
plication,  for  environmental  or  other 
sufficient  reasons,  would  be  contrary 
to  the  public  interest. 

(b)  Any  application  subject  to  rejec¬ 
tion  under  paragraph  (aX5)  of  this 
section  shall  not  be  rejected  until  the 
applicant  is  given  written  notice  of  the 
opportunity  to  provide  requested  miss¬ 
ing  information  and  fails  to  do  so 
within  the  time  specified  in  the  deci¬ 
sion  issued  for  that  purpose. 

§  3425.2  Land  use  plans. 

No  emergency  lease  shall  be  issued 
under  this  subpart  unless  the  lands 
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have  been  included  in  a  comprehen¬ 
sive  land  use  plan  or  a  land  use  analy¬ 
sis,  as  required  in  §3420.1-5  of  this 
title.  .The  decision  to  issue  an  emer¬ 
gency  lease  shall  be  consistent  with 
the  appropriate  land  use  plan  or  anal¬ 
ysis. 

§  3425.3  Environmental  assessment. 

(a)  Before  an  emergency  lease  sale 
may  be  held  the  authorized  officer 
shall  conduct  an  environmental  assess¬ 
ment  of  the  proposed  lease  area  and 
prepare  an  environmental  assessment 
record. 

(1)  The  environmental  assessment 
shall  include: 

(1)  An  evaluation  of  direct  and  indi¬ 
rect  potential  impacts  including  cumu¬ 
lative  impacts  of  coal  leasing  and  de¬ 
velopment  upon  the  physical  and 
socio-economic  environment  of  the 
proposed  lease  area  and  adjacent  areas 
that  may  be  affected; 

(ii)  An  evaluation  of  the  technical 
and  natural  potential  for  successful 
reclamation  on  the  proposed  lease 
area;  and 

(ill)  An  evaluation  of  all  reasonable 
alternatives  to  leasing  the  area  or  to 
any  known  plans  of  operation  for  the 
proposed  area. 

(2)  The  environmental  assessment 
record  shall  be  prepared  containing 
recommendations  and  special  stipula¬ 
tions  regarding: 

(i)  Lands  that  should  be  excluded 
from  the  proposed  areas  to  avoid  unac¬ 
ceptable  environmental  or  special  im¬ 
pacts,  including  those  lands  to  be  ex¬ 
cluded  as  identified  through  the  appli¬ 
cation  of  the  unsuitability  criteria  in 
subpart  3461  of  this  title. 

(ii)  Any  specific  measures  required 
to  avoid  or  mitigate  adverse  impacts 
to,  or  to  reclaim  areas  that  may  be  ac¬ 
ceptable  for  leasing  and  development, 
including  measures  to  assure  appropri¬ 
ate  post-mining  land  use  and  measures 
to  prevent  irreparable  damage  or  de¬ 
struction  of  unique  environmental 
values  that  are  Identified  through  the 
application  of  the  unsuitability  crite¬ 
ria  in  subpart  3461  of  this  title. 

(3)  If,  based  upon  the  environmental 
assessment  record  prepared  under  (2), 
the  authorized  officer  determines  that 
an  environmental  statement  is  re¬ 
quired  under  the  National  Environ¬ 
mental  Policy  Act  of  1969,  either  a 
statement  shall  be  prepared  under  40 
CFR  1500,  or  the  authorized  officer 
may  determine  that  because  of  critical 
environmental  considerations  under 
§  3425.1-6(aX7)  of  this  title. 

(44  If,  based  upon  the  environmental 
assessment  record  prepared  under  (2), 
the  authorized  officer  determines  that 
an  environmental  statement  is  not  re¬ 
quired  under  the  National  Environ¬ 
mental  Policy  Act  of  1969,  a  finding  of 
no  significant  impact  shall  be  pre- 


It,  1*79 


16826 


PROPOSED  RULES 


pared  and  issued  in  accordance  with  40 
CFR  1501.4  and  1506.6. 

(b)  For  lease  applications  involving 
lands  in  the  National  Forest  System, 
the  authorized  officer  shall  submit  the 
lease  application  to  the  Secretary  of 
Agriculture  for  consent,  for  comple¬ 
tion  of  an  environmental  assessment 
and  for  the  attachment  of  appropriate 
lease  stipulations,  and  for  the  making 
of  any  other  findings  prerequisite  to 
lease  issuance.  (43  CFR  3400.3-3). 

§  3425.4  Consultation  and  sale  procedures. 

(a)  The  following  sections  of  subpart 
3420  of  this  title  shall  apply  to  all 
leases  offered  for  sale  under  the  provi¬ 
sions  of  subpart  3425: 

(1)  Section  3420.4-6; 

(2)  Section  3420.5-1;  and 

(3)  Section  3420.5-2. 

(bXl)  Subpart  3422  of  this  title  ap¬ 
plies  in  full  to  any  sale  to  be  held  in 
response  to  an  application  filed  under 
subpart  3425  of  this  title. 

(2)  In  addition  to  the  requirements 
set  forth  in  §3422.2  of  this  title,  the 
successful  bidder  must  meet  the  emer¬ 
gency  leasing  criteria  (See  §  3425.1-3). 

§  3425.5  Diligence  and  other  lease  terms. 

Diligent  development  and  continued 
operation  shall  be  required  on  all 
emergency  leases  consistent  with  the 
provisions  governing  other  competitive 
leases  (See  43  CFR  3400.0-5). 

Ssbport  3427 — Split  Estate  Leasing. 

§  3427.0-1  Purpose. 

The  purpose  of  this  subpart  is  to  set 
out  the  protection  that  shall  be  af¬ 
forded  qualified  surface  owners  of 
split  estate  lands  (43  CFR  3400.0-5). 

§3427.0-3  Authority. 

(a)  These  regulations  are  issued 
under  the  authority  of  the  statutes 
cited  in  §  3400.0-3  of  this  title. 

(b)  These  regulations  primarily  im¬ 
plement  section  714  of  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977  (30  U.S.C.  1304). 

§  3427.1  Deposits  subject  to  consent 

On  split  estate  lands  (43  CFR 
3400.0-5)  where  the  surface  is  owned 
by  a  qualified  surface  owner,  coal  de¬ 
posits  that  will  be  mined  by  methods 
other  than  underground  mining  tech¬ 
niques  shall  not  be  included  in  a  lease 
sale  notice  without  written  consent 
from  the  qualified  surface  owner  (43 
CFR  3400.0-5)  allowing  the  lessee/op¬ 
erator  to  enter  and  commence  surface 
mining  operations. 

§  3427.2  Procedures. 

(a)  Each  written  consent,  evidence  of 
written  consent,  or  statement  of  refus¬ 
al  to  consent  shall  be  filed  with  the 
appropriate  Bureau  of  Land  Manage¬ 
ment  State  Office  (43  CFR  Subpart 


1821)  at  least  30  working  days  prior  to 
the  publication  of  the  lease  sale  notice 
of  the  lands  to  which  it  applies.  It 
shall  be  the  responsibility  of  parties 
intending  to  file  consents  to  be  aware 
of  pending  coal  lease  sale  notice  dates. 
Generally,  these  dates  shall  be  as  pub¬ 
lished  in  the  final  regional  sale  sched¬ 
ule  (43  CFR  3420.7). 

(b)  Written  consent  or  evidence  of 
written  consent  may  be  filed  by  any 
private  person  or  persons  with  an  in¬ 
terest  in  the  lease  sale  of  split  estate 
lands.  A  statement  of  refusal  to  con¬ 
sent  shall  be  filed  by  the  qualified  sur¬ 
face  .owner. 

(c)  The  filing  shall,  at  a  minimum 
contain  the  present  legal  address  of 
the  qualified  owner,  and,  if  it  is  a  writ¬ 
ten  consent  or  evidence  thereof,  a 
copy  of  the  written  consent  or  evi¬ 
dence  thereof,  and  the  name,  owner¬ 
ship,  interest,  if  any,  and  legal  address 
of  the  party  who  acquired  the  consent. 

(d)  At  each  stage  in  the  tract  delin¬ 
eation,  ranking  and  scheduling  in  that 
region,  areas  covered  by  written  con¬ 
sents  that  are  filed  with  the  appropri¬ 
ate  State  Office  before  the  final  deci¬ 
sion  on  the  pending  regional  lease  sale 
schedule  shall  be  given  priority  over 
other  split  estate  areas  where  there  is 
a  qualified  surface  owner. 

(e)  Within  fifteen  working  days  after 
the  filing  of  a  written  consent,  evi¬ 
dence  thereof,  or  a  statement  of  refus¬ 
al  to  consent,  the  State  Office  shall 
verify  that  the  written  consent  or  evi¬ 
dence  of  such  consent  meets  all  of  the 
following  requirements,  and  that  the 
statement  of  refusal  to  consent  meets 
the  requirements  of  paragraphs  (2) 
and  (3): 

(1)  The  right  to  enter  and  commence 
mining  is  transferable  to  whomever 
makes  the  successful  bid  in  a  lease  sale 
for  a  tract  which  includes  the  lands  to 
which  the  consent  applies.  A  written 
consent  shall  be  considered  transfer¬ 
able  only  if,  at  a  minimum,  it  provides 
that  after  the  lease  sale  for  the  tract 
to  which  the  consent  applies  (i)  the 
payment  for  the  consent  is  to  be  made 
by  the  successful  bidder  or  (ii)  the  suc¬ 
cessful  bidder  is  permitted  to  reim¬ 
burse  the  company  which  first  ob¬ 
tained  the  consent  for  the  purchase 
price  of  the  consent. 

(2)  The  named  surface  owner  is  a 
qualified  surface  owner  as  defined  in  * 
§3400.0-5  of  this  title  and  resides  at 
the  address  specified  in  the  filing. 

(3)  The  title  for  all  lands  described 
in  the  filing  is  held  by  the  named 
qualified  surface  owners. 

(1)  Upon  receipt  of  a  filing  from 
anyone  other  than  the  named  quali¬ 
fied  surface  owner,  the  authorized  of¬ 
ficer  shall  contact  the  named  qualified 
surface  owner  and  request  his  confir¬ 
mation  in  writing  that  the  filed,  trans¬ 
ferable,  written  consent  to  enter  and 
commence  mining  has  been  granted 


and  that  the  filing  fully  discloses  all  of 
the  terms  of  the  written  consent. 

(g)  The  conditions  of  (e)  and  (f) 
shall  be  met  prior  to  publication  of  the 
sale  notice. 

(h)  The  State  Director  shall  in  all 
cases  notify  the  person  or  persons 
filing  the  written  consent,  evidence  of 
written  consent,  or  statement  of  refus¬ 
al  to  consent  of  the  results  of  the 
review  of  the  filing,  including  any  re¬ 
quest  for  additional  information 
needed  to  satisfy  the  requirements  of 
this  subpart  in  cases  where  insuffi¬ 
cient  information  was  supplied  with 
the  original  filing. 

(i)  The  terms  and  purchase  price  of 
any  applicable  written  surface  owner 
consent  shall  be  included  with  the  de¬ 
scription  of  the  tract(s)  in  the  notice 
of  lease  sale. 

(j)  Any  statement  of  refusal  to  con¬ 
sent  shall  be  treated  as  controlling 
until  the  land  use  plan  that  includes 
the  area  covered  by  the  refusal  to  con¬ 
sent  is  revised,  or  the  surface  estate  is 
sold.  When  revision  of  the  land  use 
plan  Is  initiated,  the  qualified  surface 
owner  shall  be  notified  that  his  prior 
statement  of  refusal  has  expired,  and 
given  the  opportunity  to  submit  an¬ 
other  statement. 

§  3427 .3  Validation  of  information. 

Any  person  submitting  a  written 
consent  shall  include  with  his  filing  a 
statement  that  the  evidence  submit¬ 
ted,  to  the  best  of  his  knowledge,  rep¬ 
resents  a  true,  accurate,  and  complete 
statement  of  information  regarding 
the  consent  for  the  area  described. 

§  3427.4  Refusal  of  consent 

Any  person  having  knowledge  of 
qualified  surface  owners  who  have  re¬ 
fused  outright  grant  written  consent  is 
asked  to  notify  the  proper  Bureau  of 
Land  Management  State  Office.  (43 
CFR  Subpart  1821).  Should  the  au¬ 
thorized  officer  decide  on  the  basis  of 
this  information,  any  statement  of  re¬ 
fusal,  or  qualified  surface  owner  pref¬ 
erences  expressed  during  land  use 
planning,  that  written  consent  cannot 
be  obtained  for  the  foreseeable  future, 
coal  deposits  that  underlie  land  owned 
by  such  qualified  surface  owners  shall 
be  eliminated  from  the  regional  sale 
scheduling  process. 

§  3427.5  Pre-existing  consents. 

An  otherwise  valid  written  consent 
given  by  a  qualified  surface  owner 
prior  to  August  4,  1977,  shall  be  con¬ 
sidered  valid  for  the  purposes  of  this 
subpart.  Where  the  authorized  officer 
determines  that  any  such  written  con¬ 
sent  is  not  transferable  to  any  poten¬ 
tial  bidder  on  the  tract  in  which  the 
area  covered  by  the  consent  is  includ¬ 
ed,  that  tract  shall  be  offered  for  sale 
only  in  a  sale  using  intertract  bidding 
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competition  as  defined  in  93400.0-5  of 
this  title. 

PAST  3430— NONCOMPETITIVE  LEASES 
Subpart  3430 — PrafmiKt  Right  Leasee 

See. 

3430.0-1  Purpose. 

3430.0-3  Authority. 

3430.0-7  Scope. 

3430.1  Preference  right  leases. 

3430.1- 1  Showing  required  for  entitlement 
to  a  lease. 

3430.1- 2  Commercial  quantities  defined. 

3430.2  Application  for  lease. 

3430.2- 1  Initial  showing. 

3430.2- 2  Additional  information. 

3430.3  Planning  and  environment. 

3430.3- 1  Land  use  planning. 

3430.3- 2  Environmental  assessment. 

3430.4  Pinal  showing. 

3430.4- 1  Request  for  final  showing. 

3430.4- 2  Additional. 

3430.5  Determination  of  entitlement  to 
lease. 

3430.5- 1  Rejection  of  application. 

3430.5- 2  Appeals,  lack  of  showing. 

3430.5- 3  Determination  to  lease  or  seek  an 
exchange. 

3430.5- 4  Lease  exchange. 

3430.6  Lease  issuance. 

3430.6- 1  Lease  terms. 

3430.6- 2  Bonding. 

3430.6- 3  Lease  area. 

3430.6- 4  Duration  of  leases. 

3430.7  Trespass. 

Sob  part  3431 — Negotiated  Salas — Rights-af- 
Way 

3431.0-1  Purpose. 

3431.0-3  Authority. 

3431.1  Qualified  piychaser. 

3431.2  Terms  and  conditions  of  sale. 

Subpart  3432 — Lease  Modifications 

3432.1  Application. 

3432.2  Availability. 

3432.3  Terms  and  conditions. 

Subpart  3435 — Lease  Exchange 

3435.0-1  Purpose. 

3435.0-3  Authority. 

3435.1  Coal  lease  exchanges. 

3435.2  Qualified  exchange  proponents — 
limitations. 

3435.3  Exchange  procedures. 

3435.3- 1  Exchange  notice. 

3435.3- 2  Initial  response  by  lessee  or  lease 
applicant. 

3435.3- 3  Agreement  to  terms. 

3435.3- 4  Determination  of  value. 

3435.3- 5  Notice  and  public  hearing. 

3435.3- 6  Consultation  with  Oovemor. 

3435.4  Issuance  of  lease,  lease  modifica¬ 
tion,  or  bidding  rights. 

Subpart  3436 — Lease  Exchange — Alluvial 
Valley  Roars 

3436.0-1  Purpose. 

3436.0-3  Authority. 

3436.1  Qualified  exchange  proponents. 

3436.2  Exchange  procedures.  * 

3436.3  Recovery  costs. 

3436.4  Lease  issuance. 

Selipxrt  3437 — Cool  Exchange — Alluvial  V alley 
3437.0-1  Purpose. 


3437.0-3  Authority. 

3437.1  Qualification  criteria. 

3437.1- 1  Qualified  exchange  proponents. 

3437.1- 2  Unqualified  proponents. 

3437.2  Exchange  procedures. 

Authority:  30  UJS.C.  181  et  seq.;  30  U.S.C. 
521-531;  30  U.S.C.  351-358;  30  UJS.C.  1201  et 
seq.;  42  U.8.C.  7101  et  seq.  and  43  UJ3.C. 
1701  et  seq. 

Subpart  3430 — Preference  Right  Leases 

§  3430.0-1  Purpose. 

These  regulations  set  forth  proce¬ 
dures  for  processing  noncompetitive 
(preference  right)  coal  lease  applica¬ 
tions  on  Federal  lands. 

93430.0-3  Authority. 

<£)  These  regulations  are  issued 
under  the  authority  of  the  statutes 
cited  in  9  3400.0-3  of  this  title. 

(b)  These  regulations  primarily  im¬ 
plement  section  2(b)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  201(b)). 

93430.0-7  Scope. 

Because  section  4  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1976, 
amending  30  U.S.C.  201(b),  repealed 
the  Secretary’s  authority  to  issue  or 
extend  a  coal  prospecting  permit  on 
Federal  lands,  the  regulations  in  this 
subpart  apply  only  to  lease  applica¬ 
tions  which  have  already  been  filed. 
No  additional  prospecting  permits  that 
confer  a  preference  right  to  a  coal 
lease  shall  be  issued.  Therefore,  these 
regulations  address  only  the  proce¬ 
dures  for  processing  pending  prefer¬ 
ence  right  lease  applications.  The  sur¬ 
face  owner  consent  provisions  of  the 
Surface  Mining  Control  and  Reclama¬ 
tion  Act  of  1977  do  not  apply  to  pref¬ 
erence  right  lease  applications. 

9  3430.1  Preference  right  leases. 

93430.1- 1  Showing  required  for  entitle¬ 
ment  to  a  lease. 

An  applicant  for  a  preference  right 
lease  shall  be  entitled  to  a  noncom¬ 
petitive  coal  lease  if  the  applicant  can 
demonstrate  that  he  discovered  com¬ 
mercial  quantities  of  coal  on  the 
permit  lands  within  the  term  of  the 
permit,  all  other  requirements  having 
been  met. 

9  3430.1-2  Commercial  quantities  defined. 

For  the  purpose  of  9  3430.1-1  of  this 
title,  commercial  quantities  is  defined 
as  follows: 

(a)  The  coal  deposit  discovered 
under  the  permit  shall  be  of  such 
character  and  quantity  that  a  prudent 
person  would  be  justified  in  further 
expenditure  of  his  labor  and  means 
with  a  reasonable  prospect  of  success 
in  developing  a  valuable  mine. 

(b)  The  applicant  shall  present  suffi¬ 
cient  evidence  to  show  that  there  is  a 
reasonable  expectation  that  revenues 
from  the  sale  of  the  coal  shall  exceed 


the  cost  of  developing  the  mine  and 
extracting,  removing,  transporting, 
and  marketing  the  coal.  The  costs  of 
development  shall  include  the  estimat¬ 
ed  cost  of  exercising  environmental 
protection  measures  and  suitably  re¬ 
claiming  the  lands  and  complying  with 
all  applicable  Federal  and  state  laws 
and  regulations. 

9  3430.2  Application  for  lease.  — ' 

9  3430.2-1  Initial  showing. 

All  preference  right  coal  lease  appli¬ 
cations  shall  have  contained  or  shall 
have  been  supplemented  by  the  timely 
submission  of  the  following  informa¬ 
tion: 

(a)  The  measured  and  indicated 
quantity  and  quality  of  the  reserves 
discovered  within  the  boundaries  of 
the  permit. 

(1)  Coal  quantity  shall  be  indicated 
by  structural  maps  of  the  tops  of  all 
beds  to  be  mined,  isopachous  maps  of 
beds  to  be  mined  and  interburden: 
and,  for  beds  to  be  mined  by  surface 
mining  methods,  isopachous  maps  of 
the  overburden.  These  maps  shall 
show  the  location  of  test  holes  and 
outcrops.  An  estimate  of  the  measured 
and  indicated  reserves  for  each  bed  to 
be  mined  shall  be  included. 

(2)  Coal  quality  data  shall  include, 
at  a  minimum,  an  average  proximate 
analysis,  sulfur  content,  and  BTU  con¬ 
tent  of  the  coal  in  each  seam  to  be 
mined.  Also,  all  supporting  geological 
and  geophysical  data  used  to  develop 
the  required  information  shall  be  sub¬ 
mitted. 

(b)  Topographic  maps  as  available 
from  State  or  Federal  sources  showing 
physical  features,  drainage  patterns, 
roads  and  vehicle  trails,  utility  sys¬ 
tems,  and  water  sources.  The  location 
of  proposed  development  and  mining 
operations  facilities  shall  be  identified 
on  the  maps.  These  maps  shall  include 
the  approximate  locations  and  extent 
of  tailings  and  overburden  storage 
areas;  location  and  size  of  pit  areas; 
and  the  location  of  water  sources  or 
other  resources  that  may  be  used  in 
the  proposed  operation  and  facilities 
incidental  to  that  use. 

(c)  A  narrative  statement  that  in¬ 
cludes: 

(1)  The  anticipated  scope  of  oper¬ 
ations,  the  schedule  of  operations,  and 
the  types  of  equipment  to  be  used; 

(2)  The  mining  method  to  be  used 
and  an  estimate  of  the  expected 
mining  sequence  and  production  rate; 

(3)  The  relationship,  if  any.  between 
operations  planned  on  the  land  ap¬ 
plied  for  and  existing  or  planned  oper¬ 
ations  and  facilities  on  adjacent  lands; 

(4)  A  brief  description,  including 
maps  or  aerial  photographs  as  appro¬ 
priate  of:  (i)  existing  land  uses  on  and 
adjacent  to  the  applied  for  land;  (ii) 
known  geologic,  visual,  cultural,  or  ar- 
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chaeological  features  on  the  applied- 
for  land:  and  (ill)  known  wildlife  habi¬ 
tat,  and  that  of  threatened  or  endan¬ 
gered  plant  and  animal  species,  that 
may  be  affected  by  the  planned  explo¬ 
ration  and  mining  operations; 

(5)  A  brief  description  of  measures 
planned  to  prevent  or  control  fire  and 
to  mitigate  or  prevent  soil  erosion, 
ground  and  surface  water  pollution, 
damage  to  wildlife  or  its  habitat,  air 
and  noise  pollution,  hazards  to  public 
health  and  safety,  and  impacts  to  the 
social  and  infrastructure  systems  of 
local  communities;  and 

(6)  A  brief  description  of  any  plans 
that  the  applicant  wishes  to  have  con¬ 
sidered  by  the  authorized  officer 
which  show  how  the  applicant  expects 
to  reclaim  disturbed  sites  and  other¬ 
wise  meet  applicable  laws  and  regula¬ 
tions. 

$  3430.2-2  Additional  information. 

In  addition  to  the  information  re¬ 
quired  by  $3430.2-1  of  this  title,  the 
applicant  shall  have  submitted  certi¬ 
fied  abstracts  indicating  the  presence 
of  any  mining  claims  lying  within  or 
partly  within  the  preference  right 
lease  application  area  that  were  locat¬ 
ed  prior  to  the  issuance  of  the  pros¬ 
pecting  permit. 

$  3430.3  Planning  and  environment 

$  3430.3-1  Land  dm  planning. 

A  preference  right  lease  may  not  be 
issued  until  the  lands  involved  have 
been  included  in  an  acceptable  land 
use  plan  that  complies  with  the  cur¬ 
rent  applicable  planning  regulations  in 
effect  for  the  land  management 
agency,  or  a  land  use  analysis,  under 
$  3420.1-5  of  this  title. 

$  3430.3-2  Environmental  assessment 

(a)  After  the  applicant  has  complet¬ 
ed  the  initial  showing  required  under 
§  3430.2  of  this  title,  the  authorized  of¬ 
ficer  shall  conduct  an  environmental 
assessment  of  the  proposed  preference 
right  lease  area  and  prepare  an  envi¬ 
ronmental  assessment  record. 

(b)  The  environmental  assessment 
shall  include: 

(1)  An  evaluation  of  direct  and  indi¬ 
rect  potential  impacts  including  cumu¬ 
lative  impacts  of  leasing  and  develop¬ 
ment  upon  the  physical  and  socioeco¬ 
nomic  environment  of  the  proposed 
lease  area  and  adjacent  areas  that 
may  be  affected; 

(2)  An  evaluation  of  the  technical 
and  natural  potential  for  successful 
reclamation  on  the  proposed  lease 
area;  and 

(3)  An  evaluation  of  all  reasonable 
alternatives  to  leasing  the  area  or  to 
any  known  plans  of  operation  for  the 
proposed  area  as  set  forth  in  any  pre¬ 
liminary  data  and  information. 


(c)  The  environmental  assessment 
record  shall  be  prepared  containing 
recommendations  on  lease  terms  and 
special  stipulations  regarding: 

(1)  Lands  that  should  be  excluded 
from  the  proposed  lease  area  to  avoid 
unacceptable  environmental  or  social 
impacts,  including  those  lands  to  be 
excluded  as  identified  through  the  ap¬ 
plication  of  the  unsuitability  criteria 
of  subpart  3461  of  this  title; 

(2)  Any  specific  measures  required  to 
avoid  or  to  mitigate  adverse  impacts, 
or  to  reclaim  areas  that  may  be  accept¬ 
able  for  leasing  and  development,  in¬ 
cluding  measures  to  assure  appropri¬ 
ate  post-mining  land  use  and  measures 
to  prevent  irreparable  damage  to  or 
destruction  of  unique  environmental 
values  that  are  identified  through  the 
application  of  the  unsuitability  crite¬ 
ria  of  subpart  3461  of  this  title. 

(d)  If,  based  upon  the  environmental 
assessment  record  prepared  under  (c), 
the  authorized  officer  determines  that 
an  environmental  statement,  is  re¬ 
quired  under  the  National  Environ¬ 
mental  Policy  Act  of  1969,  such  a 
statement  shall  be  prepared  according 
to  40  CFR  1500. 

(e)  If.  based  upon  the  environmental 
assessment  record  prepared  under  (c), 
the  authorized  officer  determines  that 
an  environmental  statement  is  not  re¬ 
quired,  a  finding  of  no  significant 
impact  shall  be  prepared  and  issued  in 
accordance  with  40  CFR  1501.4  and 
1506.6 

$3430.4  Final  showing. 

$  3430.4-1  Request  for  final  showing. 

(a)  Upon  completion  of  the  environ¬ 
mental  assessment,  the  authorized  of¬ 
ficer  shall  promptly  request  a  final 
showing  by  the  applicant. 

(b)  The  authorized  officer  shall 
transmit  to  the  applicant,  with  the  re¬ 
quest  for  a  final  showing,  the  follow¬ 
ing: 

(1)  The  proposed  lease  form,  includ¬ 
ing  any  proposed  stipulations;  and 

(2)  A  copy  of  the  environment  as¬ 
sessment,  including  a  map  or  maps 
showing  all  areas  subject  to  specific 
stipulations  because  they  have  been 
assessed  or  designated  to  be  unsuitable 
for  coal  mining  operations  or  other- 
frfM. 

(c)  Within  90  days  of  receiving  the 
proposed  lease  form,  the  applicant 
shall  submit  the  following  informa¬ 
tion: 

(1)  Estimated  revenues; 

(2)  The  estimated  costs  that  a  pru¬ 
dent  person  would  consider  before  de¬ 
ciding  to  operate  the  proposed  mine, 
including  but  not  limited  to,  the  cost 
of  developing  the  mine,  removing  the 
coal,  processing  the  coal  to  make  it  sal¬ 
able,  transporting  the  coal,  paying  ap¬ 
plicable  royalties  and  taxes,  and  com¬ 
plying  with  applicable  laws  and  regu¬ 


lations,  the  propodRl  lease  terms,  and 
special  stipulations;  and 

(3)  A  comparison  of  the  estimated 
costs  and  revenues  and  of  mining  ven¬ 
ture  constituting  the  logical  mining 
unit  of  which  the  lease  would  become 
a  part. 

(d)  The  information  submitted  by 
the  applicant  shall  be  sufficiently  de¬ 
tailed  to  determined  whether  the  ap¬ 
plicant’s  showing  (1)  has  a  reasonable 
factual  basis,  (2)  supports  the  appli¬ 
cant’s  assertion  that  the  proposed 
lease  contains  commercial  quantities 
of  coal,  and  (3)  reflects  a  consideration 
of  all  factors  required  by  this  section. 

(e)  The  applicant  may  delete  any 
area  subject  to  special  stipulations,  be¬ 
cause  it  has  been  assessed  to  be  unsuit¬ 
able  or  otherwise,  and  the  costs  of 
mining  subject  to  the  stipulations, 
from  the  final  showing  required  by 
paragraph  (c)  of  this  section. 

$  3430.4-2  Additional  information. 

(a)  If  the  applicant  for  a  preference 
right  lease  has  not  submitted  all  infor¬ 
mation  required  in  $3430.4-1  of  this 
title,  the  authorized  officer  shall  re¬ 
quest  additional  information  and  shall 
specify  the  information  required. 

(b)  The  applicant  shall  submit,  any 
requested  additional  information 
within  60  days  of  the  receipt  of  the  re¬ 
quest.  The  authorized  officer  may 
grant  one  60-day  extension  if  the  ap¬ 
plicant  files  a  written  request  within 
the  first  60-day  period. 

$3430.5  Determination  of  entitlement  to 
lease. 

$  3430.5-1  Reflection  of  application. 

The  authorized  officer  shall  reject 
the  application  if: 

(a)  The  final  showing  of  the  appli¬ 
cant  fails  to  show  that  coal  exists  in 
commercial  quantities  on  the  applied 
for  lands;  or 

(b)  The  applicant  does  not  respond 
to  a  request  for  additional  information 
within  the  time  period  specified  in 
$  3430.4-2  of  this  title. 

$  3430.5-2  Appeals,  lack  of  showing. 

(a)  If  the  application  is  rejected  be¬ 
cause  the  existence  of  commercial 
quantities  of  coal  has  not  been  shown, 
the  applicant  may,  in  accordance  with 
the  procedures  in  Part  4  of  this  title, 
file  a  notice  of  appeal  and  a  statement 
of  the  reasons  for  the  appeal. 

(b)  The  applicant  shall  have  the 
right  to  a  hearing  before  an  Adminis¬ 
trative  Law  Judge  if  the  applicant  al¬ 
leges  that  the  facts  in  the  application 
are  sufficient  to  show  entitlement  to  a 
lease. 

(c)  In  such  a  hearing,  the  applicant 
shall  bear  both  the  burden  of  going 
forward  and  the  burden  of  proof  to 
show,  by  a  preponderance  of  evidence. 
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that  commercial  quantities  of  coal 
exist  in  the  proposed  lease  area. 

1 3430.5-3  Determination  to  lease  or  seek 
an  exchange. 

(a)  A  preference  right  lease  shall  be 
issued  if.  upon  review  of  the  applica¬ 
tion,  the  land  use  plan  or  analysis,  and 
environmental  assessment  record,  the 
authorized  officer  determines: 

(1)  The  coal  has  been  discovered  in 
commercial  quantities  on  the  lands  ap¬ 
plied  tor,  and 

(2)  That  the  applicant  has  used  rea¬ 
sonable  economic  assumptions  and 
data  to  support  the  showing  that  coal 
has  been  found  on  the  proposed  lease 
in  commerlcal  quantities;  and 

(3)  That  the  protective  lease  stipula¬ 
tions  assure  that  environmental 
damage  can  be  avoided  or  acceptably 
mitigated  and  that  the  mined  land  can 
be  reclaimed  in  accordance  with  appli¬ 
cable  laws  and  regulations. 

<b>  If  the  authorized  officer  deter¬ 
mines  that: 

(1)  The  land  under  application  has 
been  shown  to  contain  commercial 
quantities  of  coal; 

(2)  All  or  a  portion  of  the  proposed 
lease  has  been  assessed  as  land  that 
should  be  unavailable  for  coal  develop¬ 
ment  because  of  land  use  or  resource 
conflicts  or  as  land  that  is  unsuitable 
for  coal  mining  operations  under  the 
provisions  of  subpart  3461  of  this  title; 
and 

(3)  The  land  is  exempted  from  the 
application  of  any  relevant  unsuitabil¬ 
ity  criteria  or.  for  similar  reasons,  the 
Secretary  lacks  the  authority  to  pre¬ 
vent  damage  to  or  loss  of  the  land  use 
of  resource  values  threatened  by  lease 
operations— he  may  recommend  that 
the  Secretary  initiate  exchange  pro¬ 
ceedings  under  fi  3530.5-4  of  this  title. 

8  3430.5-4  Lease  exchange. 

The  Secretary  may  initiate,  upon  his 
own  initiative,  the  recommendation  of 
the  authorized  officer,  or  the  request 
of  the  applicant,  lease  exchange  proce¬ 
dures  under  43  CFR  Subpart  3435  for 
the  issuance  of  coal  lease  bidding 
rights,  modifications  to  existing  coal 
leases,  a  mineral  lease  under  subpart 
3526  of  this  title,  or  in  the  case  of  an 
application  including  lands  in  an  allu¬ 
vial  valley  floor,  the  issuance  of  a  coal 
lease  under  provisions  of  subpart  3436 
of  this  title,  if  he  finds  that  the  three 
conditions  in  8  3430.5-3(b)  of  this  title 
are  met. 

t 

8  3430.6  Lease  issuance. 

8  3430.6-1  Lease  terms. 

Each  preference  right  lease  shall  be 
subject  to  requirements  for  Federal 
coal  leases  established  in  subpart  3475 
of  this  title  including:  diligent  develop¬ 
ment  and  continued  operation,  royalty 
and  rental  rates,  and  logical  mining 


unit  requirements  as  provided  in 
8  3475.4  of  this  tiUe. 

8  3430.6-2  Bonding. 

The  compliance  bond  for  a  prefer¬ 
ence  right  lease  shall  be  set  in  accord¬ 
ance  with  subpart  3474  of  this  title. 

83430.6- 3  Lease  area. 

A  preference  right  lease  shall  in¬ 
clude  all  lands  in  the  application  used 
in  determining  the  entitlement  to  a 
lease. 

83430.6- 4  Duration  of  leases. 

Preference  right  leases  shall  be 

issued  for  a  term  of  20  years  and  for  so 
long  thereafter  as  coal  is  produced  in 
commercial  quantities  as  defined  in 
subpart  3400.0-5  of  this  title.  Each 
lease  shall  be  subject  to  readjustment 
at  the  end  of  the  first  20-year  perlol 
and  at  the  end  of  each  period  of  10 
years  thereafter. 

83430.7  Trespass. 

Mining  operations  conducted  prior 
to  the  effective  date  pf  a  lease  shall 
constitute  an  act  of  trespass  and  be 
subject  to  penalties  specified  by 
8  9239.5  of  this  title. 

Subpart  3431 — Negotiated  Solos — Mghts-of- 
Woy. 

8  3431.0-1  Purpose. 

The  purpose  of  this  subpart  is  to 
provide  procedures  for  the  sale  of  coal 
that  is  necessarily  removed  in  the  ex¬ 
ercise  of  a  right-of-way  issued  under 
Title  V  of  the  Federal  Land  Policy  and 
Managemenet  Act  of  1976  (43  U.S.C. 
1761  et  seq. ). 

8  3431.0-3  Authority. 

(a)  The  regulations  of  this  subpart 
are  issued  under  the  authority  of  the 
statutes  cited  in  8  3400.0-3  of  this  title. 

(b)  These  regulations  primarily  im¬ 
plement  section  2(aXl)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  by 
section  2  of  the  Act  of  October  30, 
1978  (30  U.S.C.  201  (aXl)). 

8  3431.1  Qualified  purchaser. 

Any  person  who  has  acquired  a 
right-of-way  under  Title  V  of  the  Fed¬ 
eral  Land  Policy  and  Management  Act 
of  1976  and  is  required  to  remove  Fed¬ 
eral  coal  in  order  to  develop,  construct 
or  use  the  right-of-way  is  qualified  to 
purchase  the  coal  to  be  removed. 

8  3431.2  Terms  and  conditions  of  sale. 

(a)  Coal  to  be  removed  in  connection 
with  a  right-of-way  shall  be  sold  to  the 
qualified  purchaser  only  at  the  esti¬ 
mated  fair  market  value,  as  deter¬ 
mined  by  the  Secretary. 

(b)  Where  the  right-of-way  is  being 
used  in  connection  with  the  develop¬ 
ment  of  a  lease,  the  removal  of  coal 
from  the  right-of-way  shall  be  subject 


to  the  same  requirements  for  health 
and  safety  protection,  surface  protec¬ 
tion  and  rehabilitation,  and  maximum 
economic  recovery  that  apply  to  the 
lease  involved. 

(c)  Where  the  right-of-way  Is  not 
being  used  in  connection  with  the  de¬ 
velopment  of  a  Federal  coal  lease,  the 
removal  cf  the  coal  shall  be  made  sub¬ 
ject  to  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  and  sub¬ 
ject  to  such  terms  and  conditions  as 
the  authorized  officer  determines  are 
necessary.  (1)  to  protect  public  health, 
safety,  and  the  environment;  and  (2) 
to  ensure  the  same  recovery  of  the  re¬ 
source  in  the  right-of-way  that  is  re¬ 
quired  under  a  lease  under  the  provi¬ 
sions  of.  group  3400  of  this  title. 

(d)  All  terms  and  conditions  of  the 
sale  shall  be  terms  and  conditions  of 
the  right-of-way  and  shall  be  adminis¬ 
tered  under  the  provisions  of  group 
2800  of  this  title. 

Subpoc*  3432— Loom  Modification 

8  3432.1  Application. 

(a)  A  lessee  may  apply  for  a  modifi¬ 
cation  of  a  lease  to  include  coal  lands 
or  coal  deposits  contiguous  to  those 
embraced  in  a  lease.  In  no  event  shall 
the  acreage  in  the  application,  when 
combined  with  the  total  area  added  by 
all  modifications  made  after  August  4, 
1976,  exceed  160  acres  or  the  number 
of  acres  in  the  original  lease,  which¬ 
ever  is  less. 

(b)  The  lessee  shall  file  the  applica¬ 
tion  for  modification  in  the  Bureau  of 
Land  Management  State  Office  having 
Jurisdiction  over  the  lands  involved  (43 
CFR  Subpart  1821),  describing  the  ad¬ 
ditional  lands  desired,  the  lessee's 
needs  or  reasons  for  such  modifica¬ 
tion,  and  the  reasons  why  the  modifi¬ 
cation  would  be  to  the  advantage  to 
the  United  States. 

8  3432.2  Availability. 

(a)  The  authorized  officer  may 
modify  the  lease  to  include  the  lands 
applied  for  if  he  determines  that:  (1) 
the  modification  serves  the  interests 
of  the  United  States;  (2)  there  is  no 
competitive  interest  in  the  lands  or  de¬ 
posits;  and  (3)  the  additional  lands  or 
deposits  cannot  be  developed  as  part 
of  another  potential  or  existing  inde¬ 
pendent  operation. 

(b)  Coal  deposits  underlying  land 
the  surface  of  which  is  held  by  a  quali¬ 
fied  surface  owner,  and  which  would 
be  mined  by  other  than  underground 
mining  techniques,  may  not  be  added 
to  a  lease  by  modification. 

(c)  The  lands  applied  for  shall  be 
added  to  the  existing  lease  without 
competitive  bidding,  but  the  United 
States  shall  receive  the  fair  market 
value  of  the  lease  of  the  added  lands, 
either  by  cash  payment  or  adjustment 
of  the  royalty  applicable  to  the  lands. 
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f  3432.3  Tans  an d  conditions. 

(a)  The  terms  and  conditions  of  the 
original  lease  shall  be  consistent  with 
the  laws,  regulations,  and  lease  terms 
applicable  at  the  time  of  modification 
except  that  if  the  original  lease  was 
issued  prior  to  August  4,  1976,  the 
minimum  royalty  provisions  of  the 
Federal  Coal  Leasing  Amendments  Act 
of  1976  (90  Stat.  1083)  shall  not  apply 
to  any  lands  covered  by  the  lease  prior 
to  its  modification  until  the  lease  is  re¬ 
adjusted. 

(b)  Before  a  lease  is  modified,  the 
lessee  shall  file  a  written  acceptance  of 
the  conditions  imposed  in  the  modi¬ 
fied  lease  and  a  written  consent  of  the 
surety  under  the  bond  covering  the 
original  lease  to  the  modification  of 
the  lease  and  to  extension  of  the  bond 
to  cover  the  additional  land.  Such 
modifications  must  meet  the  same  en¬ 
vironmental  safeguards  as  set  out  for 
emergency  leases  in  §3425.5  of  this 
title. 

Subport  3435 — Loom  Exchong* 

§  3435.0-1  Purpose. 

The  objective  of  these  regulations  is 
to  provide  methods  for  exchange  of 
coal  resources  when  it  would  be  in  the 
public  interest  to  shift  the  impact  of 
mineral  operations  from  leased  lands 
to  currently  unleased  lands  to  preserve 
public  resource  or  social  values,  and  to 
carry  out  Congressional  directives  au¬ 
thorizing  coal  lease  exchanges. 

§3435.0-3  Authority. 

(a)  These  regulations  are  issued 
under  the  authority  of  the  statutes 
cited  in  §  3400.0-3  of  this  title. 

(b)  These  regulations  primarily  im¬ 
plement: 

(1)  Section  3  of  the  Mineral  Leasing 
Act  of  1920,  as  amended  (30  U.S.C. 
203); 

(2)  Section  522  of  the  Surface 
Mining  Control  and  Reclamation  Act 
(30  UJ5.C.  1272);  and 

(3)  Section  1  of  the  Act  of  October 
30.  1978  (92  Stat.  2073). 

§  3435.1  Coal  lease  exchanges. 

Where  the  Secretary  determines 
that  coal  exploration,  development 
and  mining  operations  would  not  be  in 
the  public  interest  on  an  existing  lease 
or  preference  right  lease  application, 
or  where  the  Congress  has  authorized 
lease  exchange  for  a  class  or  list  of 
leases,  an  existing  lease  or  preference 
right  lease  application  may  be  relin¬ 
quished  in  exchange  for: 

(a)  Cases  where  the  Congress  has 
specifically  authorized,  the  issuance  of 
a  new  coal  lease. 

(b)  The  issuance  of  coal  lease  bid¬ 
ding  rights  of  equal  value; 

(c)  A  mineral  lease  other  than  coal, 
by  mutual  agreement  between  the  ap¬ 


plicant  and  the  Secretary  under  sub¬ 
part  3526  of  this  title;  or 

(d)  Federal  coal  lease  modifications; 
or 

(e)  Any  combination  of  the  above. 

These  interests  may  be  granted  to  the 
extent  of  the  Secretary's  authority  in 
exchange  for  the  relinquishment  of  all 
or  part  of  the  existing  lease  or  prefer¬ 
ence  right  lease  application  area,  any 
part  of  which  has  been  or  may  be  as¬ 
sessed  to  be  unacceptable  for  develop¬ 
ment  because  of  non-coal  public  values 
ldentifed  or  discovered  after  the  lease 
or  permit  was  issued. 

§3435.2  Qualified  exchange  proponents — 
Limitations. 

(a)  Any  person  who  holds  a  Federal 
coal  lease,  or  a  preference  right  lease 
application  that  has  been  found  to 
meet  the  commercial  quantities  re¬ 
quirements  fo  §§3430.1  and  3430.5  of 
this  title  on  lands  described  in  §  3435.1 
of  this  title  is  qualified  to  ask  the  Sec¬ 
retary  to  initiate  an  exchange. 

(b)  Except  for  leases  qualified  under 
subpart  3536  of  this  title,  the  Secre¬ 
tary  may  issue  a  new  coal  lease  in  ex¬ 
change  for  the  relinquishment  of  out¬ 
standing  leases  or  lease  applications 
only  in  those  cases  listed  in  section  1 
of  the  Act  of  October  30, 1978. 

(c)  The  Secretary  shall  evaluate 
each  qualified  exchange  request  and 
determine  whether  an  exchange  is  ap¬ 
propriate. 

§  3435.3  Exchange  procedures. 

§  3435.3-1  Exchange  notice. 

(a)  The  Secretary  shall  initiate  ex¬ 
change  procedures  by  notifying  in 
writing  a  Federal  coal  lessee  or  prefer¬ 
ence  right  lease  applicant  that  consid¬ 
eration  of  an  exchange  of  mineral 
leases  or  other  coal  lease  interests  is 
appropriate.  The  notification  may  be 
on  the  Secretary’s  initiative  or  in  re¬ 
sponse  to  a  request  under  §3435.2  of 
this  title. 

(b)  The  exchange  notice  shall  in¬ 
clude  a  statement  of  why  the  Secre¬ 
tary  believes  an  exchange  may  be  in 
the  public  interest. 

(c)  The  notice  may  contain  a  descrip¬ 
tion  of  the  lands  on  which  the  Secre¬ 
tary  would  grant  lease  interest  in  ex¬ 
change.  If  the  exchange  is  for  coal  de¬ 
velopment  rights,  the  lands  shall  be 
selected  from  those  found  acceptable 
for  further  consideration  for  leasing 
under  §3420.2  of  this  title.  The  de¬ 
scription  of  the  interests  under  consid¬ 
eration  for  relinquishment  may  in¬ 
clude  all  or  part  of  an  existing  lease  or 
preference  right  lease  application.  . 

(d)  The  notice  shall  contain  a  re¬ 
quest  that  the  lessee  or  preference 
right  lease  applicant  indicate  whether 
he  is  willing  to  negotiate  an  exchange. 


§  3435.3-2  Initial  response  by  lessee  or 
lease  applicant 

(a)  The  lessee  or  preference  right 
lease  applicant  wishing  to  negotiate  an 
exchange  shall  so  reply  in  writing 
within  60  days  of  the  receipt  of  the  ex¬ 
change  notice.  The  reply  may  include 
a  description  of  the  lands  on  which 
the  lessee  or  lease  applicant  would 
accept  an  exchange  lease  or  grant  of 
coal  lease  modifications  and,  if  appro¬ 
priate,  a  showing  of  written  consent 
from  a  qualified  surface  owner. 

(b)  A  reply  to  the  exchange  notice 
by  a  lessee  or  preference  right  lease 
applicant  indicating  willingness  to 
enter  into  an  exchange  shall  also  indi¬ 
cate  willingness  to  provide  the  geolog¬ 
ic  and  economic  data  needed  by  the 
Secretary  to  determine  the  fair 
market  value  of  the  lease  or  lease  ap¬ 
plication  to  be  relinquished.  The  lessee 
or  preference  right  lease  applicant 
shall  also  indicate  willingess  to  provide 
any  geologic  and  economic  data  in  his 
possession  that  will  help  the  Secretary 
to  determine  the  fair  market  value  of 
the  potential  Federal  lease  exchange 
tract  or  tracts. 

§  3435.3-3  Agreement  to  terms. 

(a)  If  both  parties  wish  to  proceed 
with  the  exchange,  the  authorized  of¬ 
ficer  and  the  lessee  or  preference  right 
lease  applicant  shall: 

(1)  Negotiate  the  selection  of  appro¬ 
priate  exchange  lands  containing  a 
logical  mining  unit  of  coal  in  those 
cases  where  the  Secretary  is  author¬ 
ized  to  issue  a  coal  exchange  lease,  or 
a  minable  unit  of  leasable  minerals 
other  than  coal; 

(2)  Negotiate  appropriate  coal  lease 
modifications; 

(3)  Negotiate  to  establish  the  value 
of  coal  lease  bidding  rights;  or 

(4)  Negotiate  any  combination  of  the 
above. 

(b)  Any  land  leased  in  exchange 
shall,  to  the  satisfaction  of  the  lessee 
or  lease  applicant  and  the  Secretary, 
be  a  lease  tract  containing  coal  or  de¬ 
posits  of  other  leasable  minerals  equal 
to  the  fair  market  value  of  the  relin¬ 
quished  deposits. 

(c)  Land  proposed  for  lease  in  ex¬ 
change  for,  or  for  inclusion  in,  an  ex¬ 
isting  lease  or  preference  right  lease 
application  shall  be  subject  to  leasing 
under  subpart  3420  or  group  3400  or 
3500  of  this  title  as  appropriate. 

§  3435.3-4  Determination  of  value. 

The  value  of  the  land  to  be  leased, 
or  added  by  lease  modification,  or  of 
the  bidding  rights  to  be  issued  in  ex¬ 
change  shall,  to  the  satisfaction  of  the 
applicant  and  the  Secretary,  be  equal 
to  the  estimated  fair  market  value  of 
the  lease  or  lease  application  to  be  re¬ 
linquished. 
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§  3435.3-5  Notice  and  public  hearing. 

After  the  lessee  or  lease  applicant 
and  the  Secretary  agree  on  the  land  to 
be  leased,  the  coal  lease  modifications 
to  be  granted  or  the  bidding  rights  to 
be  issued,  notice  of  the  proposed  ex¬ 
change  shall  be  published  in  the  Fed¬ 
eral  Register  and  in  at  least  one 
newspaper  of  general  circulation  in 
each  county  or  equivalent  political 
subdivision  where  both  the  offered 
and  selected  lands  are  located.  The 
notice  shall  announce  that,  upon  re¬ 
quest.  at  least  one  public  hearing  will 
be  held  in  a  city  or  cities  located  near 
each  tract  Involved.  The  notice  shall 
also  contain  the  Secretary’s  prelimi¬ 
nary  findings  why  the  proposed  ex¬ 
change  is  In  the  public  interest.  The 
hearing(s),  if  any,  shall  be  held  to 
obtain  public  comments  on  the  merits 
of  the  proposed  exchange. 

§  3435.3-6  Consultation  with  Governor. 

(a)  The  Secretary  will  notify  the 
Governor  of  each  State  in  which  lands 
in  the  proposed  exchange  are  located 
of  the  terms  of  the  exchange  and  the 
Secretary’s  preliminary  findings  why 
the  exchange  is  in  the  public  interest. 
The  Secretary  shall  give  each  Gover¬ 
nor  at  least  45  days  after  this  notifica¬ 
tion  to  comment  on  the  proposal  prior 
to  consummating  the  exchange. 

(b)  If,  within  the  45  day  period,  the 
Govemor(s),  in  writing,  objects  to  an 
exchange  that  Involves  leases  or  lease 
rights  in  more  than  one  State,  the  Sec¬ 
retary  will  not  consummate  the  ex¬ 
change  for  6  months  from  the  date  qf 
objection.  The  Governors)  may 
during  this  6-month  period  submit  a 
written  statement  why  the  exchange 
should  not  be  consummated,  and  the 
Secretary  shall,  on  the  basis  of  this 
statement,  reconsider  the  lease  pro¬ 
posal. 

§  3435.4  Issuance  of  lease,  lease  modifica¬ 
tion,  or  bidding  rights. 

(a)  If,  after  any  public  hearing(s), 
the  Secretary  by  written  decision  con¬ 
cludes  that  the  Issuance  of  a  coal  or 
other  mineral  lease  or  coal  lease  modi¬ 
fication  or  coal  lease  bidding  rights  in 
exchange  for  the  relinquishment  of 
the  existing  lease,  preference  right 
lease  application  or  portion  thereof  is 
in  the  public  interest,  lease  stipula¬ 
tions  for  operations  on  the  exchange 
lease  or  modified  lease  shall  be  estab¬ 
lished. 

(b)  The  exchange  lease  shall  con¬ 
tain: 

(1)  A  statement  that  the  lessee 
thereby  quitclaims  any  right  or  inter¬ 
est  in  the  lease  or  preference  right 
lease  application  exchanged;  and 

(2)  A  statement  of  the  Secretary’s 
findings  that  lease  issuance  is  in  the 
public  interest. 

(c)  The  exchange  lease  or  lease 
modification  shall  be  issued  upon  re¬ 


linquishment  of  the  lease,  preference 
right  lease  application,  or  portion 
thereof. 

<d)  The  exchange  lease  or  lease 
modification  shall  be  subject  to  all  rel¬ 
evant  provisions  of  group  3400  or  3500 
of  this  chapter,  30  CFR  Chapter  VII, 
Subchapter  D,  and  30  CFR  Part  211, 
as  appropriate. 

Subpart  3436— Loom  Exchange — Alluvial 
Valley  Rears 

§  3436.0-1  Purpose. 

The  purpose  of  this  subpart  is  to  es¬ 
tablish  procedures  for  coal  lease  ex¬ 
changes  where  coal  development  oper¬ 
ations  would  Interrupt,  discontinue  or 
preclude  farming  on  alluvial  valley 
floors  west  of  the  100th  Meridian,  west 
longitude. 

$  3436.0-3  Authority. 

(a)  These  regulations  are  issued 
under  the  authority  of  the  statutes 
cited  in  §  3400.0-3  of  this  title. 

(b)  These  regulations  primarily  im¬ 
plement  section  510(b)(5)  of  the  Sur¬ 
face  Mining  Control  and  Reclamation 
Act  of  1977  (30  U6.C.  1260(b)(5)). 

§  3436.1  Qualified  exchange  proponents. 

(a)  The  coal  lease  exchange  program 
for  alluvial  valley  designations  shall  be 
limited  to  any  person  who  holds  a  Fed¬ 
eral  coal  lease  or  preference  right 
lease  application  on  lands  west  of  the 
100th  Meridian,  west  longitude,  and 
who  has  made  substantial  financial 
and  legal  commitments,  as  defined  in 
§  3400.0-5  of  this  title  prior  to  January 
4,  1977,  in  connection  with  the  lease  or 
preference  right  lease  application,  and 
who  otherwise  meets  the  criteria  in 
the  proviso  in  section  510(b)(5)  of  the 
Surface  Mining  Control  and  Reclama¬ 
tion  Act  of  1977.  Any  such  person  may 
propose  an  exchange  under  this  sub¬ 
part. 

(b)  The  lease  offered  in  exchange  by 
the  Secretary  shall  be  for  lands  deter¬ 
mined  to  be  acceptable  for  leasing 
under  criteria  of  the  Bureau  of  Land 
Management  and  Geological  Survey, 
including  the  unsuitability  criteria  In 
subpart  3461  of  this  title. 

§  3436.2  Exchange  procedures. 

(a)  Any  qualified  lessee  may  propose 
the  exchange  to  the  Secretary 
through  the  Bureau  of  Land  Manage¬ 
ment  State  Office  having  jurisdiction 
over  the  leased  land  (43  CFR  Subpart 
1821).  No  special  form  of  application  is 
required. 

(b)  The  exchange  shall  processed  in 
accordance  with  the  procedures  in  sub¬ 
part  3435  of  this  title  for  other  lease 
and  lease  interest  exchanges. 

S  3 136.3  Recovery  of  costs. 

The  exchange  proponent  shall  bear 
all  administrative  costa  of  the  ex¬ 


change,  including  the  cost  of  establish¬ 
ing  the  value  of  each  lease  involved  in 
the  exchange. 

§  3436.4  Lease  issuance. 

Any  coal  lease  issued  as  a  result  of 
an  exchange  under  this  subpart  shall 
be  subject  to  all  relevant  provisions  of 
group  3400  of  this  title,  30  CFR  Chap¬ 
ter  VII,  Subchapter  D,  and  30  CFR 
Part  211. 

Subpart  3437 — Coal  Exchange — Alluvial  Valley 
ruvn 

§  3437.0-1  Purpose. 

.  The  purpose  of  this  subpart  is  to  es¬ 
tablish  criteria  for  the  exchange  of 
privately  owned  (fee)  coal  for  unleased 
federally-owned  coal  where  coal 
mining  operations  would  interrupt, 
discontinue,  or  preclude  farming  on  al¬ 
luvial  valley  floors  west  of  the  100th 
Meridian,  west  longitude. 

s  3437.0-3  Authority. 

(a)  These  regulations  are  issued 
under  the  authority  of  the  statutes 
cited  in  f  3400.0-3  of  this  title. 

(b)  These  regulations  primarily  im¬ 
plement: 

(1)  Section  510(b)(5)  of  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977  (30  UJS.C.  1260(b)(5));  and 

(2)  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(43  U.S.C.  1716). 

§  3437.1  Qualification  criteria. 

§  3437.1-1  Qualified  exchange  proponents. 

The  fee  coal  exchange  program  for 
alluvial  valley  designations  shall  ini¬ 
tially  be  limited  to  all  qualified  per¬ 
sons  who  own  coal  west  of  the  100th 
Meridian,  west  longitude,  and: 

(a)  Who  have  made  substantial  fi¬ 
nancial  and  legal  commitments,  as  de¬ 
fined  in  f  3400.0-5  of  this  title  prior  to 
January  4,  1977,  in  connection  with 
the  coal  holding;  or 

(b)  Who  have  had  a  surface  mining 
permit  rejected  by  the  state  regula¬ 
tory  authority  because  the  holding  is 
in  an  alluvial  valley  floor,  and  who 
otherwise  meet  the  criteria  of  the  pro¬ 
vision  in  section  510<bX5).  Any  such 
person  may  propose  and  exchange 
under  this  subparat. 

§  3437.1-2  Unqualified  proponents. 

The  Secretary  shall  not  consider  an 
exchange  proposed  by  the  owner  of 
coal  west  of  the  100th  Merdian.  west 
longitude,  where: 

(a)  The  premining  land  use  is  unde¬ 
veloped  rangeland  which  is  not  signifi¬ 
cant  to  farming; 

(b)  The  area  of  affected  alluvial 
valley  floor  is  small  and  provides  or 
may  provide  only  negligible  support 
for  production  from  one  or  more 
farms;  or 
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(c)  The  prohibition  against  mining 
the  coal  in  the  alluvial  valley  floor 
does  not  substanially  decrease  the 
value  of,  or  prevent  the  successful 
mining  of,  other  coal  that  would  have 
been  developed  in  conjunction  with 
the  coal  in  the  alluvial  valley  floor. 

§  3437.2  Exchange  procedures. 

(a)  The  Secretary  shall  evaluate 
each  qualified  exchanged  request  and 
determine  whether  the  exchange  pro¬ 
ponent  is  qualified  and  whether  a  re¬ 
quest  is  appropriate  and  is  in  the 
public  interest. 

(b)  Qualified  requests  shall  be  proc¬ 
essed  In  accordance  with  the  regula¬ 
tions  of  subpart  2200  of  this  title  sub¬ 
ject  to  the  provisions  of  this  subpart. 

(c)  The  coal  deposits  offered  in  ex¬ 
change  by  the  Secretary  shall  be  as¬ 
sessed  as  acceptable  for  mining  oper¬ 
ations  under  the  criteria  of  the 
Bureau  of  Land  Management,  and  the 
Geological  Survey,  Including  the  un¬ 
suitability  criteria  in  subpart  3461  of 
this  title. 

(d)  Exchange  under  this  subpart, 
whether  proposed  by  the  Secretary  or 
by  a  qualified  exchange  proponent, 
may  include  the  coal  estate,  the  entire 
mineral  estate,  or  the  entire  mineral 
and  surface  estates  in  the  lands  con¬ 
veyed  to  the  United  States  or  in  the 
lands  conveyed  by  the  United  States. 

PART  3440— LICENSES  TO  MINE 
Subpart  3440 — License*  to  Mina 

Sec. 

3440.0-1  Purpose. 

3440.0-3  Authority 

3440.1  Terms. 

3440.1- 1  Forms. 

3440.10-2  Limitations  on  coal  use. 

3440.1- 3  Area  and  duration  of  license. 

3440.1- 4  Production  reports. 

.  Authority:  30  U.S.C.  181  et  seq. 

Subpart  3440 — License*  to  Mina 

§  3440.0-1  Purpose. 

A  license  to  mine  may  be  issued 
without  the  payment  of  any  rent  or 
royalty  for  a  period  of  2  years  to  an  in¬ 
dividual  or  association  of  individuals 
to  mine  and  take  coal  for  local  domes¬ 
tic  need  for  fuel. 

§  3440.0-3  Authority. 

(a)  These  regulations  are  issued 
under  the  authority  of  the  statutes 
cited  in  §  3400.0-3  of  this  title. 

(b)  These  regulations  primarily  im¬ 
plement  section  8  of  the  Act  of  Febru¬ 
ary  25,  1920,  as  amended  (30  UJS.C. 
208). 

$  3440.1  Terms. 

§  3440.1-1  Forms. 

(a)  Four  copies  of  the  application  for 
a  license  to  mine  coal  for  domestic 
needs  or  for  a  renewal  of  such  a  li¬ 


cense  shall  be  filed  on  a  form  ap¬ 
proved  by  the  Director,  or  a  substan¬ 
tial  equivalent  of  the  form,  in  the 
Bureau  of  Land  Management  State 
Office  having  jurisdiction  over  the 
lands  involved  (43  CFR  Subpart  1821). 
The  original  application  or  any  renew¬ 
al  application  shall  be  accompanied  by 
the  fee  prescribed  in  section  3473  of 
this  title,  except  when  the  application 
is  filed  by  a  relief  agency. 

(b)  A  municipality  shall  file  the  in¬ 
formation  required  under  §  3472.2-5(b) 
of  this  title. 

§  3440.1-2  Limitations  on  coal  use. 

License  may  be  issued  to  municipal¬ 
ities  for  the  nonprofit  mining  and  dis¬ 
posal  of  coal  to  their  residents  for 
household  use  only.  Under  such  a  li¬ 
cense,  a  municipality  may  not  mine 
coal  either  for  its  own  use  or  for  non¬ 
household  use  such  as  for  factories, 
stores,  other  business  etablishments 
and  heating  and  lighting  plants. 

§  3440.1-3  Area  and  duration  of  license. 

(a)  A  license  to  mine  for  an  individu¬ 
al  or  association  in  the  absence  of  un¬ 
usual  conditions  or  necessity,  shall  be 
limited  to  a  legal  subdivision  of  40 
acres  or  less  and  may  be  revoked  at 

.  any  time.  Each  license  to  'mine  shall 
terminate  at  the  end  of  2  years  from 
the  date  of  issuance,  unless  an  applica¬ 
tion  for  a  2  year  renewal  is  filed  and 
approved  before  its  termination  date. 

(b) (1)  The  authorized  officer  may 
authorize  a  recognized  and  established 
relief  agency  of  any  State,  upon  the 
agency's  request,  to  take  goverment- 
owned  coal  deposits  within  the  State 
and  provide  the  coal  to  localities 
where  it  is  needed  to  supply  families 
on  the  rolls  of  such  agency  who  re¬ 
quire  coal  for  household  use  but  are 
unable  to  pay  for  that  coal. 

(2)  Tracts  shall  be  selected  in  areas 
assessed  as  acceptable  for  mining  oper¬ 
ations  and  at  points  convenient  to 
supply  the  families  in  a  locality.  Each 
family  shall  be  restricted  to  the 
amount  of  coal  actually  needed  for  its 
use,  not  to  exceed  20  tons  annually. 

(3)  Coal  shall  be  taken  from  such 
tracts  only  by  those  with  written  au¬ 
thority  from  the  relief  agency.  All 
mining  shall  be  done  pursuant  to  such 
authorization.  All  Federal  and  State 
laws  and  regulations  for  the  safety  of 
miners,  prevention  of  fires  and  of 
waste,  etc.,  shall  be  observed.  The 
relief  agency  shall  see  that  the  prem¬ 
ises  are  left  in  a  safe  condition  for 
future  mining  operations. 

(c)  A  license  to  mine  to  a  municipal¬ 
ity  may  not  exceed  320  acres  for  a  mu¬ 
nicipality  of  less  than  100,000  popula¬ 
tion,  1,280  acres  for  a  municipality  be¬ 
tween  100,000  and  150.000  population, 
and  2,560  acres  for  a  municipality  of 
150,000  population  or  more.  A  license 
to  mine  to  a  municipality  shall  termi¬ 


nate  at  the  end  of  4  years  from  date  of 
issuance,  unless  an  application  for  a  4 
year  renewal  is  filed  and  approved 
before  its  termination  date. 

§  3440.1-4  Production  reports. 

Each  holder  of  a  license  to  mine 
shall  provide  an  annual  report  to  the 
appropriate  Bureau  of  Land  Manage¬ 
ment  State  Office  describing  all  oper¬ 
ation  conducted  under  such  license. 

PART  3450— MANAGEMENT  OF  EXISTING 
LEASES 

Subpart  3451 — Continuation  of  Laos** — Roa4|uttm*fit 
of  Torms 

Sec. 

3451.1  Readjustment  of  lease  terms. 

3451.2  Notification  of  readjusted  lease 
terms. 

Subport  3452 — RoMnquMimont,  Cancellation,  and 
Termination 

3452.1  Relinquishment. 

3452.1- 1  General. 

3452.1- 2  Where  filed. 

3452.1- 3  Acceptance. 

3452.2  Cancellation. 

3452.2- 1  Cause  for  cancellation. 

3452.2- 2  Cancellation  procedure. 

3452.3  Termination. 

Subpart  3453 — Transfer*  by  Assignment,  Sublease  or 
Otherwise 

3453.1  Qualifications. 

3453.1- 1  Who  may  transfer  or  receive  a 
transfer. 

3453.1- 2  Number  of  copies  required. 

3453.1- 3  Sole  party  in  Interest. 

3453.1- 4  Attomey-in-fact. 

3453.1- 5  Heirs  and  devises. 

3453.2  Requirements. 

3453.2- 1  Application. 

3453.2- 2  Forms  and  statements. 

3453.2- 3  Filing  location  and  fee. 

3453.2- 4  Bonds. 

3453.2- 5  Description  of  lands. 

3453.3  Approval. 

3453.3- 1  Conditions  for  approval. 

3453.3- 2  Disapproval  of  transfers. 

3453.3- 3  Effective  date. 

3453.3- 4  Extensions. 

Authority:  30  U.S.C.  181  et  seq:  30  U.S.C. 
351-359;  30  UB.C.  521-531;  30  U.S.C.  1201  et 
seq;  42  U.S.C.  7101  et  seq;  and  43  U.S.C.  1701 
etseq. 

Subpart  3451 — Continuation  of  Leases — 
Readjustment  of  Terms 

§  3451.1  Readjustment  of  lease  terms. 

(a)  All  leases  issued  prior  to  August 
4,  1976,  shall  be  subject  to  readjust¬ 
ment  at  the  end  of  the  current  20-year 
period  and  at  the  end  of  each  10-year 
period  thereafter.  All  leases  issued 
after  August  4,  1976,  shall  be  subject 
to  readjustment  at  the  end  of  the  first 
20-year  period  and  each  10-year  period 
thereafter,  if  the  lease  is  extended! 

(b)  The  authorized  officer  shall 
notify  the  lessee  whether  or  not  any 
readjustment  of  terms  and  conditions 
is  to  be  made.  If  feasible,  the  author¬ 
ized  officer  shall  so  notify  the  lessee  of 
any  lease  which  becomes  subject  to  re- 
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adjustment  prior  to  January  1.  1980, 
before  the  expiration  of  the  initial  20- 
year  period,  or  any  succeeding  10-year 
period. 

(c)  If  the  lease  became  subject  to  re¬ 
adjustment  of  terms  and  conditions 
before  August  4,  1976,  but  the  author¬ 
ized  officer  prior  to  that  date  neither 
readjusted  the  terms  and  conditions 
nor  informed  the  lessee  wheter  or  not 
a  readjustment  would  be  made,  the 
terms  and  conditions  of  that  lease 
shall  be  readjusted  to  conform  to  the 
requirements  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1976. 

(d)  The  authorized  officer  shall 
notify  the  lessee  of  any  lease  which 
becomes  subject  to  readjustment  after 
January  1,  1980,  whether  any  read¬ 
justment  of  terms  and  conditions  will 
be  made  prior  to  the  expiration  of  the 
initial  20-year  period  or  any  succeed¬ 
ing  10-year  period  thereafter.  On  such 
a  lease  the  failure  to  so  notify  the 
lessee  shall  mean  that  the  United 
States  is  waiving  its  right  to  readjust 
the  lease  for  the  readjustment  period 
in  question. 

(e)  In  the  notification  that  the  lease 
will  be  readjusted,  the  athorized  offi¬ 
cer  shall  require  the  lessee  to  furnish 
information  specified  in  §3422.3-4  of 
this  title  for  review  by  the  Attorney 
General  as  required  by  section  27(1)  of 
the  Mineral  Leasing  Act  of  1920,  as 
amended.  The  lease  shall  be  subject  to 
cancellation  if  the  lessee  fails  to  fur¬ 
nish  the  required  information  within 
the  time  allowed.  No  lease  readjust¬ 
ment  shall  be  effective  until  30  days 
after  the  authorized  officer  has  trans¬ 
mitted  the  required  information  to  the 
Attorney  General. 

§  3451.2  Notification  of  readjusted  lease 
terms. 

(a)  If  the  notification  that  the  lease 
will  be  readjusted  did  not  contain  the 
proposed  readjusted  lease  terms,  the 
authorized  officer  shall,  as  soon  as  fea¬ 
sible,  notify  the  lessee  of  the  proposed 
readjusted  lease  terms. 

(b)  The  notification  of  readjusted 
lease  terms  shall  also  notify  the  lessee 
that  if  he  does  not  file  either  an  objec¬ 
tion  to  the  proposed  readjustement  or 
a  relinquishment  of  the  lease  within 
60  days  after  receipt  of  notice  of  the 
proposed  readjusted  terms  from  the 
authorized  officer,  the  terms  of  such 
readjustment  shall  be  considered 
agreed  upon. 

(c)  The  notification  of  readjusted 
lease  terms  shall  specify  the  proce¬ 
dures  to  be  followed  if  the  lessee  ob¬ 
jects  to  the  proposed  readjusted  lease 
terms. 

(d)  The  readjusted  lease  terms  shall 
become  effective  either  60  days  after 
the  lessee  is  notified  what  they  are,  or 
30  days  after  the  authorized  officer 
transmits  the  required  information  to 


the  Attorney  General,  whichever  is 
later. 

Subpart  3452 — Relinquishement,  Cancellation 
and  Termination 

§  3452.1  Relinquishment 

§3452.1-1  General. 

Upon  a  satisfactory  showing  that 
the  public  interest  shall  not  be  im¬ 
paired,  the  lessee  may  surrender  the 
entire  lease,  a  legal  subdivision  there¬ 
of,  an  aliquot  part  thereof  (not  less 
than  10  acres),  or  any  seam  or  bed  of 
the  coal  deposits  therein.  A  partial  re- 
linquishement  shall  describe  clearly 
the  surrendered  parcel  or  coal  depostis 
and  give  the  exact  acreage  relin¬ 
quished. 

§3452.1-2  Where  filed. 

A  relinquishement  shall  be  filed  in 
triplicate  by  the  lessee  in  the  Bureau 
of  Land  Management  State  Office 
having  jurisdiction  over  the  lands  in¬ 
volved  (43  CFR  Subpart  1821). 

§  3452.1-3  Acceptance. 

The  relinquishment  shall  be  effec¬ 
tive  on  the  date  that  the  authorized 
officer  determines  that  all  accured 
rentals  and  royalties  have  been  paid 
and  that  all  the  obligations  of  the 
lessee  under  the  regulations  and  terms 
of  the  lease  have  been  met. 

§  3452.2  Cancellation. 

§  3452.2-1  Cause  for  cancellation. 

(a)  The  authorized  office,  after  com¬ 
pliance  wtth  §3452.2-2  of  this  title, 
may  take  the  appropriate  steps  to  in¬ 
stitute  proceedings  in  a  court  of  com¬ 
petent  jurisdiction  for  the  cancellation 
of  the  lease  if  the  lessee:  (1)  fails  to 
comply  with  the  provisions  of  the  Min¬ 
eral  Leasing  Act  of  1920,  as  amended: 
(2)  fails  to  comply  with  the  general 
regulations  in  force  at  the  date  of  the 
lease  or  in  force  at  the  effective  date 
of  any  readjustment  of  the  terms  and 
conditions  of  the  lease,  or  with  regula¬ 
tions  issued  after  lease  issuance  and 
readjustment  but  made  applicable 
under  the  terms  of  the  lease;  or  (3)  de¬ 
faults  in  the  performance  of  any  of 
the  terms,  covenants,  and  stipulations 
of  the  lease. 

(b)  A  waiver  of  any  particular  breach 
or  cause  of  forfeiture  shall  not  prevent 
the  cancellation  and  forfeiture  of  the 
lease  for  any  other  breach  or  cause  of 
forfeiture,  or  for  the  same  cause  oc¬ 
curring  at  any  other  time. 

(c)  Any  lease  issued  or  readjusted 
before  August  4,  1976,  on  which  the 
lessee  does  not  meet  either  the  dili¬ 
gent  development  requirements  or  the 
continued  operation  requirements 
shall  be  subject  to  cancellation  in 
whole  or  in  part.  In  deciding  whether 
to  initiate  lease  cancellation  proceed¬ 
ings  under  this  subsection,  the  Secre¬ 


tary  shall  not  consider  adverse  circum¬ 
stances  which  arise  out  of  (1)  normally 
foreseeable  costs  of  compliance  with 
requirements  for  environmental  pro¬ 
tection;  (2)  commonly  experienced 
delays  in  delivery  of  supplies  or  equip¬ 
ment;  or  (3)  inability  to  obtain  suffi¬ 
cient  sales. 

§  3452.2-2  Cancellation  procedure. 

The  lessee  shall  be  given  notice  of 
any  proposed  cancellation  and  be  af¬ 
forded  30  days  to  correct  the  default, 
to  request  an  extension  of  time  in 
which  to  correct  the  default,  or  to 
submit  evidence  showing  why  the 
lease  should  not  be  cancelled. 

§  3452.3  Termination. 

(a)  Any  lease  issued  or  readjusted  on 
or  after  August  4,  1976,  shall  be  termi¬ 
nated  if  the  lessee  does  not  meet  the 
diligent  development  requirements. 

(b)  Existing  leases  that  are  not  in¬ 
cluded  within  an  approved  mine  plan 
shall  be  subject  to  assessment  of  all  or 
part  of  the  lands  contained  in  the 
lease  as  unsuitable  for  coal  mining  op¬ 
erations  as  set  out  in  §  3461.1(c)  of  this 
title.  This  assessment  shall  be  made 
either  after  an  operator  submits  a 
mining  plan,  at  the  initiation  J>y  the 
lessee  of  a  request  for  exchange,  or 
during  land  use  planning.  If  a  lease 
area  or  portion  of  a  lease  area  is  as¬ 
sessed  to  be  unsuitable  for  coal  mining 
operations  or  the  lease  is  found  to  be 
incompatible  with  the  land  use  plan, 
the  Secretary  may  enter  into  negotia¬ 
tions  with  the  lessee  for  exchange  of 
coal  lease  bidding  rights  or  other  min¬ 
eral  leases  or  coal  lease  modifications 
as  described  in  subpart  3435  of  this 
title.  If  a  lease  area  or  portion  of  a 
lease  area  is  assessed  to  be  unsuitable 
because  of  impacts  to  alluvial  valley 
floors,  the  Secretary  may  enter  into 
negotiations  with  the  lessee  to  ex¬ 
change  the  lease  for  another  Federal 
coal  lease  in  an  area  acceptable  for 
mining  operations  pursuant  to  subpart 
3436  of  this  tiUe. 

(c)  Should  a  lease  be  cancelled  or 
terminated  for  any  reason,  all  deferred 
bonus  payments  shall  be  immediately 
payable  and  all  rentals  and  royalties, 
including  advance  royalties,  already 
paid  or  due,  shall  be  forfeited  to  the 
United  States. 

Swbport  3453— Transfers  by  Assignment, 
Sublease  or  Otherwise 

§  3453.1  Qualifications. 

§3453.1-1  Who  may  transfer  or  receive  a 
transfer. 

(a)  Leases  may  be  transferred  in 
whole  or  in  part  to  any  person,  associ¬ 
ation  or  corporation  qualified  to  hold 
such  leases,  except  as  provided  by 
§§  3420.1-4(bXlXiii)  and  3420.1- 
4(bX2XU)  of  this  title. 
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(b)  A  minor  is  not  qualified  to  hold  a 
lease  and  transfers  to  a  minor  shall 
not  be  approved.  However,  a  transfer 
in  behalf  of  a  minor  heir  or  devisee  of 
a  lessee  to  a  legal  guardian  or  trustee 
may  be  approved. 

§  3453.1-2  Number  of  copies  required. 

A  single  signed  copy  of  the  qualifica¬ 
tions  required  under  subpart  3472  of 
this  title  is  sufficient. 

3453.1- 3  Sole  party  in  interest 

The  transferee  or  transferees  shall 
comply  with  §  3472.2-1  of  this  title. 

8  3453.1-4  Attorney-in-fact 

The  attomey-in-fact  shall  comply 
with  §  3472.2-3  of  this  title. 

3453.1- 5  Heirs  and  devisees. 

An  appropriate  showing  as  required 
under  §3472.2-4  of  this  title  shall  be 
furnished  before  the  heirs  or  devisees 
of  a  deceased  holder  of  a  lease,  operat¬ 
ing  agreement,  or  royalty  interest  in  a 
lease  can  be  recognized  by  the  Secre¬ 
tary  as  the  new  holders  of  a  lease, 
agreement,  or  interest. 

§  3453.2  Requirements. 

8  3453.2-1  Application. 

Applications  for  transfers  of  leases, 
whether  by  direct  assignments,  work¬ 
ing  agreements,  transfer  of  royalty  in¬ 
terests,  subleases  or  otherwise,  shall 
be  filed  for  approval  within  90  days 
from  final  execution. 

8  3453.2-2  Forms  and  statements. 

(a)  Transfers  of  any  interest  shall  be 
filed  in  triplicate. 

(b)  No  specific  form  need  be  used  for 
requests  for  apporval  of  transfers.  The 
application  shall  contain  evidence  of 
the  transferee’s  qualifications,  includ¬ 
ing  statements  on  other  coal  leases 
held  by  the  transferee.  This  evidence 
shall  consist  of  the  same  showing  of 
qualifications  required  of  a  lease  appli¬ 
cant  by  subpart  3472  of  this  title. 

(c)  A  separate  instrument  of  transfer 
shall  be  filed  for  each  lease  when 
transfers  involve  record  titles.  When 
transfers  to  the  same  person,  associ¬ 
ation.  or  corporation  involving  more 
than  one  lease  are  filed  at  the  same 
time,  one  request  for  approval  and  one 
showing  as  to  the  qualifications  of  the 
transferee  shall  be  sufficient. 

(d)  A  single  signed  copy  of  all  other 
instruments  of  transfer  is  sufficient, 
except  that  collateral  assignments  and 
other  mortgage  documents  shall  not 
accepted  for  filing. 

8  3453.2-3  Filing  location  and  fee. 

An  application  for  approval  of  a 
transfer  shall  be  filed  in  the  Bureau  of 
Land  Management  State  Office  having 
jurisdiction  over  the  leased  lands  pro¬ 
posed  for  transfer  (43  CFR  Subpart 
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1821).  Each  application  shall  be  ac¬ 
companied  by  a  nonrefundable  filing 
fee  (43  CFH  3473.2). 

83453.2-4  Bonds. 

(a)  If  a  bond  is  required,  it  shall  be 
furnished  before  a  lease  transfer  may 
be  approved.  The  consent  of  the 
surety  to  the  substitution  of  the  trans¬ 
feree  as  principal  or  a  new  bond  with 
the  transferee  as  principal  shall  be 
submitted  if  the  original  lease  re¬ 
quired  the  maintenance  of  a  bond.  If 
the  transfer  is  for  part  of  the  leased 
land  only,  it  shall  be  for  a  legal  subdi¬ 
vision  and  (1)  the  consent  of  the 
surety  to  the  transfer  and  its  agree¬ 
ment  to  remain  bound  as  to  the  inter¬ 
est  retained  by  the  lessee  shall  be  sub¬ 
mitted,  as  well  as  (2)  a  new  bond  with 
the  transferee  as  principal  covering 
the  portion  of  the  leased  lands  trans¬ 
ferred. 

(b)  The  person  transferring  a  lease, 
including  a  sublessee,  and  the  surety 
for  the  lease  shall  continue  to  be  re¬ 
sponsible  for  the  performance  of  any 
obligation  under  the  lease  until  the  ef¬ 
fective  date  of  the  approval  of  the 
transfer.  If  the  transfer  is  not  ap¬ 
proved.  their  obligation  to  the  United 
States  shall  continue  as  though  no 
such  transfer  had  been  filed  for  ap¬ 
proval.  After  the  effective  date  of  ap¬ 
proval.  the  transferee,  including  any 
sublessee,  and  the  transferee’s  surety 
shall  be  responsible  for  all  lease  obli¬ 
gations  notwithstanding  any  terms  in 
the  transfer  to  the  contrary. 

8  3453.2-5  Description  of  lands. 

The  description  of  the  lands  in¬ 
volved  in  the  instrument  of  transfer 
shall  match  the  description  of  lands  in 
the  lease.  The  approval  of  transfer  of 
only  a  part  of  the  lands  described  in  a 
lease  shall  create  a  new  lease.  The 
transfer  of  only  a  part  of  the  lands 
shall  be  permitted  only  where  it  is 
demonstrated  that  each  remaining 
lease  area  is  a  logical  mining  unit  or 
part  of  a  logical  mining  unit. 

8  3453.3  Approval. 

8  3453.3-1  Conditions  for  approval. 

No  transfer  shall  be  approved  if: 

(a)  the  transferee  is  not  qualified  to 
hold  a  lease  under  subpart  3472  of  this 
title: 

(b)  the  lease  bond  is  insufficient; 

(c)  the  filing  fee  has  not  been  sub¬ 
mitted; 

(d)  the  transferee  would  hold  the 
lease  in  violation  of  the  acreage  re¬ 
quirements  set  out  in  subpart  3472  of 
this  title; 

(e)  the  transfer  would  create  an 
overriding  royalty  interest  in  violation 
of  8  3473.3  of  this  title;  or 

(f)  the  lease  account  is  not  in  good 
standing. 


8  3453.3-2  Disapproval  of  transfers. 

The  authorized  officer  shall  deny  an 
application  for  approval  of  a  transfer 
if  any  reason  why  the  transfer  cannot 
be  approved  (listed  in  8  3454.3-1  of  this 
title)  is  not  cured  within  the  time  es¬ 
tablished  by  the  authorized  officer  in 
a  decision  notifiylng  the  applicant  for 
approval  why  the  transfer  cannot  be 
approved. 

8  3453.3-3  Effective  date. 

A  transfer  shall  take  effect  the  first 
day  of  the  month  following  its  final 
approval  by  the  Bureau  of  Land  Man¬ 
agement.  or  if  the  transferee  requests, 
the  first  day  of  the  month  of  the  ap¬ 
proval. 

8  3453.3-4  Extensions. 

The  filing  of  or  approval  of-  any 
transfer  shall  not  alter  any  terms  or 
extend  any  time  periods  under  the 
lease,  including  those  dealing  with  re¬ 
adjustment  of  the  lease  and  the  dili¬ 
gent  development  and  continued  oper¬ 
ation  on  the  lease. 

PART  3460— ENVIRONMENT 

lAyirt  3461 — Land*  Review — Untu  it  ability 
fo?  Mining 

geC( 

3461.0-3  Authority. 

3461.0^6  Policy. 

3461.1  Relationship  of  leasing  to  unsuita¬ 
bility  assessment. 

3461.1- 1  Application  of  criteria  on  un¬ 
leased  lands. 

3461.1- 2  Application  of  criteria  on  leased 
lands. 

3461.1- 3  Relationship  of  assessment  to  des¬ 
ignation. 

3461.2  Criteria  for.  assessing  and  designat¬ 
ing  lands  unsuitable  for  all  or  certain 
types  of  mining  operations. 

3461.3  Exploration.  • 

3461.4  Unsuitability  assessment  procedures 

3461.4- 1  Assessment  and  land  use  plan¬ 
ning. 

3461.4- 2  Consultation  with  state  and  local 
governments. 

3461.4- 3  Findings. 

3461.4- 4  Petitions  to  designate  lands. 

3461.4- 5  Underground  mining  exception. 

3461.4- 6  Land  exclusion. 

3465.0-1  Purpose. 

3465.0-2  Objective. 

3465.0-3  Authority. 

3465.0-7  Applicability. 

3465.1  Use  of  surface. 

3465.2  Obligations  and  standards  of  per¬ 
formance. 

3465.3  Inspections  and  noncompliance. 

3465.3- 1  Inspections. 

3465.3- 2  Discovery  of  noncompliance. 

3465.3- 3  Failure  of  lessee  or  holder  of  li¬ 
cense  to  mine  to  act. 

3465.4  Alternative  postmining  land  use. 

3465.5  Bonding. 

3465.6  Conduct,  completion,  and  abandon¬ 
ment  of  operations. 

3465.7  Environmental  assessment— Post¬ 

mining  land  use. 
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Authority:  30  D.S.C.  181  et  seq.;  30  UiJ.C. 
351-359;  30  U.S.C.  521-531;  30  U.S.C.  1201  et 
seq.;  and  43  U.S.C.  1701  et  seq. 

Subpart  3451 — Federal  Land*  Review — 
Unsuitability  far  Mining 

s  3461.0-3  Authority. 

(a)  These  regulations  are  issued 
under  the  authority  of  the  statutes 
listed  in  §  3400.0-3  of  this  title. 

(b)  These  regulations  primarily  im¬ 
plement: 

( 1 )  The  general  unsuitability  criteria 
in  section  522(a)  of  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977  (30  U.S.C.  1272(a)); 

(2)  The  Federal  lands  review  in  sec¬ 
tion  522(b)  of  the  Surface  Mining  Con¬ 
trol  and  Reclamation  Act  of  1977  (30 
U.S.C.  1272(b));  and 

(3)  The  prohibitions  against  mining 
certain  lands  in  section  522(e)  of  the 
Surface  Mining  Control  and  Reclama¬ 
tion  Act  of  1977  (30  U.S.C.  1272(e)). 

§3461.0-6  Policy. 

(a)  The  Department  shall  carry  out 
the  review  of  Federal  lands  under  sec¬ 
tion  522  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (30 
U.S.C.  1272)  through  land  use  plan¬ 
ning  assessments  by  the  surface  man¬ 
agement  agency  regarding  the  unsuit¬ 
ability  of  Federal  lands  for  coal 
mining. 

(b)  The  Department  shall  develop 
sufficient  information  prior  to  leasing 
any  tract  to  be  reasonably  certain  that 
subsequent  operations  on  any  tract 
can  be  conducted  in  compliance  with 
the  Surface  Mining  Control  and  Recla¬ 
mation  Act  of  1977. 

(c)  All  criteria  regarding  the  designa¬ 
tion  of  lands  as  unsuitable  for  surface 
coal  mining  operations  established  by 
the  Office  of  Surface  Mining  Reclama¬ 
tion  and  Enforcement  under  30  CFR 
Part  760  shall  be  used  in  assessing  un¬ 
suitability,  in  addition  to  the  criteria 
in  this  subpart. 

§  3461.1  Hclationxhip  of  leaning  to  unsuit¬ 
ability  assessment. 

§  3461.1  Application  of  criteria  on  un¬ 
leased  lands. 

(a)  The  unsuitability  criteria  shall 
be  applied,  prior  to  lease  issuance,  to 
all  lands  leased  after  the  issuance  of 
these  regulations,  including  emergen¬ 
cy  leases  and  noncompetitive  (prefer¬ 
ence  right)  leases. 

(b)  The  unsuitability  criteria  shall 
be  initially  applied  either: 

(1)  During  land  use  planning  or  the 
environmental  assessment  conducted 
for  a  specific  emergency  lease  applica¬ 
tion,  lease  modification,  or  preference 
right  lease  application  under  either 
§  3425.2  or  §  3430.3  of  this  title;  or 

(2)  During  land  use  planning  under 
the  provisions  of  §3420.1-5  of  this 
title. 
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§  3461.1-2  Application  of  criteria  on 
leased  lands. 

(a)  For  any  lease  issued  prior  to  the 
promulgation  of  these  regulations  the 
unsuitability  criteria  shall  be  applied 
to  all  non-producing  leases.  The  De¬ 
partment  may  await  the  lessee’s  sub¬ 
mission  of  a  mining  plan  before  apply¬ 
ing  the  unsuitability  criteria.  This 
shall  not  preclude  evaluation  of  an  ex¬ 
isting  lease  as  part  of  the  normal  land 
use  planning  process. 

(b)  The  leased  lands  shall  be  re¬ 
viewed  in  light  of  the  unsuitability  cri¬ 
teria  to  determine  which,  if  any, 
apply.  If  any  criterion  applies,  the  spe¬ 
cific  criterion  and  any  exception  to  it 
which  applies  shall  be  identified.  If  a 
criterion  does  apply  and  the  condi¬ 
tions  do  not  permit  an  exception,  a 
further  decision  shall  be  -  made  on 
whether  the  leased  land  is  exempt 
from  the  criterion  because  of  the 
source  of  the  authority  for  the  crite¬ 
rion.  Mining  shall  be  permitted  on 
land  to  which  no  criterion  applies;  on 
land  where  a  criterion  applies  but 
where  the  conditions  permit  an  excep¬ 
tion;  and  on  land  to  which  a  criterion 
applies,  no  exception  applies,  but 
which  is  exempt  from  that  criterion. 

§  3461.2  Criteria  for  assessing  and  desig¬ 
nating  lands  unsuitable  for  all  or  cer¬ 
tain  types  of  mining  operations. 

(a)(1)  Criterion.  All  Federal  lands  In¬ 
cluded  in  the  following  land  systems 
or  categories  and.  an  appropriate 
buffer  zone,  if  necessary,  as  deter¬ 
mined  by  the  land  management 
agency,  shall  be  considered  unsuitable 
for  coal  mining:  National  Park  System, 
National  Wildlife  Refuge  System,  Na¬ 
tional  Systems  of  Trails,  National  Wil¬ 
derness  Preservation  System,  National 
Wild  and  Scenic  Rivers  System,  Na¬ 
tional  Recreation  Areas,  lands  ac¬ 
quired  with  money  derived  from  the 
Land  and  Water  Conservation  Fund, 
Custer  National  Forest,  and  Federal 
lands  in  Incorporated  cities,  towns,  and 
villages.  All  Federal  lands  which  are 
recommended  for  inclusion  in  any  of 
the  above  systems  or  categories  by  the 
Administration  in  legislative  proposals 
submitted  to  the  Congress  or  which 
are  required  by  statute  to  be  studied 
for  inclusion  in  such  systems  or  cate¬ 
gories  shall  be  considered  unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  may  be  ap¬ 
proved  within  the  Custer  National 
Forest  with  the  consent  of  the  Depart¬ 
ment  of  Agriculture  as  long  as  no  sur¬ 
face  coal  mining  operations  are  per¬ 
mitted. 

(3)  Exemptions.  The  application  of 
this  criterion  to  lands  within  the  listed 
land  systems  and  categories  is  subject 
to  valid  existing  rights.  The  applica¬ 
tion  of  the  buffer  zone  portion  of  this 
criterion  does  not  apply  to  lands:  to 
which  substantial  financial  and  legal 
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commitments  were  made  prior  to  Jan¬ 
uary  4,  1977;  on  which  operations  were 
being  conducted  on  August  3,  1977;  or 
which  include  operations  on  which  a 
permit  has  been  issued. 

(b) (1)  Criterion.  Federal  lands  that 
are  within  rights-of-way  or  easements 
or  within  surface  leases  for  residential, 
commercial.  Industrial,  or  other  public 
purposes,  or  for  agricultural  crop  pro¬ 
duction  on  Federally  owned  surface 
shall  be  considered  unsuitable. 

(2)  Exceptions.  A  lease  may  be 
issued,  and  mining  operations  ap¬ 
proved,  in  such  areas  if  the  surface 
management  agency  determines  that: 

(1)  All  or  certain  types  of  coal  devel¬ 
opment  (e.g.,  underground  mining) 
will  not  interfere  with  the  purpose  of 
the  right-of-way  or  easement;  or 

(11)  The  right-of-way  or  easement 
was  granted  for  mining  purposes;  or 

(iii)  The  right-of-way  or  easement 
was  issued  for  a  purpose  for  which  it  is 
not  being  used;  or 

(iv)  The  parties  involved  in  the 
right-of-way  or  easement  agree  to  leas¬ 
ing;  or 

(v)  It  is  impractical  to  exclude  such 
areas  due  to  the  location  of  coal  and 
method  of  mining  and  such  areas  or 
uses  can  be  protected  through  appro¬ 
priate  stipulations. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands  on  which  mining 
would  result  In  substantial  loss  or  re¬ 
duction  of  long-range  productivity  of 
food  or  fiber  products,  and  it  does  not 
apply  to  lands:  to  which  the  operator 
made  substantial  financial  and  legal 
commitments  prior  to  January  4,  1977; 
on  which  operations  were  being  con¬ 
ducted  on  August  3,  1977;  or  which  in¬ 
clude  operations  on  which  a  permit 
has  been  issued. 

(c) (1)  Criterion.  Federal  lands  affect¬ 
ed  by  section  522(e)  (4)  and  (5)  of  the 
Surface  Mining  Control  and  Reclama¬ 
tion  Act  of  1977  shall  be  considered 
unsuitable.  This  includes  lands  within 
100  feet  of  the  outside  line  of  the 
right-of-way  of  a  public  highway  or 
within  100  feet  of  a  cemetery,  or 
within  300  feet  of  an  occupied  public 
building,  school,  church,  community 
or  institutional  building  or  public  park 
or  within  300  feet  of  an  occupied 
dwelling. 

(2)  Exceptions.  A  lease  may  be  issued 
and  mining  operations  approved  for 
lands: 

(i)  Used  as  mine  access  roads  or 
haulage  roads  that  join  the  right-of- 
way  for  a  public  road; 

(ii)  For  which  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
has  issued  a  permit  to  have  public 
roads  relocated; 

(iii)  For  which  owners  of  occupied 
buildings  have  given  permission  to 
mine  within  300  feet  of  their  build¬ 
ings. 
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(3)  Exemption.  The  application  of 
this  criterion  is  subject  to  valid  exist¬ 
ing  rights. 

(dXl)  Criterion.  Federal  lands  desig¬ 
nated  as  wilderness  study  areas  shall 
be  considered  unsuitable  while  under 
review  by  the  Administration  and  the 
Congress  for  possible  wilderness  desig¬ 
nation.  For  any  Federal  land  which  is 
to  be  leased  or  mined  prior  to  comple¬ 
tion  of  the  wilderness  inventory  by  the 
surface  management  agency,  the  envi¬ 
ronmental  assessment  or  impact  state¬ 
ment  on  the  lease  sale  or  mine  plan 
must  consider  whether  the  land  pos¬ 
sesses  the  characteristics  of  a  wilder¬ 
ness  study  area.  If  the  finding  is  af¬ 
firmative,  the  land  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved  if  au¬ 
thorized  by  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

(3)  Exemption.  The  application  of 
this  criterion  to  lands  for  which  the 
Bureau  of  Land  Management  is  the 
surface  management  agency  is  subject 
to  valid  existing  rights. 

(e) (1)  Criterion.  Scenic  Federal  lands 
designated  by  visual  resource  manage¬ 
ment  analysis  as  Class  I  or  II  (an  area 
of  outstanding  scenic  quality  or  high 
visual  sensitivity)  but  not  currently  on 
the  National  Register  of  Natural 
Landmarks  shall  be  considered  unsuit¬ 
able. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved  if  the 
surface  management  agency  deter¬ 
mines  that  mining  operations  will  not 
significantly  diminish  or  adversely 
affect  the  scenic  quality  of  the  desig¬ 
nated  area. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera¬ 
tor  made  substantial  financial  and 
legal  commitments  prior  to  January  4, 
1977;  on  which  operations  were  being 
conducted  on  August  3,  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(f) (1)  Criterion.  Federal  lands  under 
permit  .  by  the  land  management 
agency  for  scientific  studies  involving 
food  or  fiber  production,  natural  re¬ 
sources.  or  technology  demonstrations 
and  experiments  shall  be  considered 
unsuitable. 

(2)  Exceptions.  A  lease  may  be  issued 
and  mining  operations  approved: 

(i)  With  the  concurrence  of  the  prin¬ 
cipal  scientific  user  or  agency;  or 

(ii)  Where  it  would  be  stipulated 
that  the  mining  would  be  done  in  such 
a  way  as  not  to  jeopardize  the  purpose 
of  the  study  as  determined  by  the  sur¬ 
face  management  agency. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera¬ 
tor  made  substantial  financial  and 
legal  commitments  prior  to  January  4, 
1977;  on  which  operations  were  being 
conducted  on  August  3,  1977;  or  which 
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include  operations  on  which  a  permit 
has  been  issued. 

(g)(1)  Criterion.  All  districts,  sites, 
buildings,  structures,  and  objects  of 
historic,  architectural,  archeological, 
or  cultural  significance  which  are  in¬ 
cluded  in  or  eligible  for  inclusion  in 
the  National  Register  of  Historic  Sites, 
and  an  appropriate  buffer  zone  around 
the  outside  boundary  of  the  designat¬ 
ed  property  (to  protect  the  inherent 
values  of  the  property  that  make  it  eli¬ 
gible  for  listing  in  the  National  Regis¬ 
ter)  as  determined  by  the  land  man¬ 
agement  agency,  in  consultation  with 
the  Advisory  Council  on  Historic  Pres¬ 
ervation  or  by  procedures  approved  by 
the  Advisory  Council,  shall  be  consid¬ 
ered  unsuitable. 

(2)  Exceptions.  A  lease  may  be  issued 
and  mining  operations  approved  if  the 
surface  management  agency  deter¬ 
mines: 

(1)  With  the  concurrence  of  the 
state,  that  the  site,  structure,  or  object 
is  of  regional  or  local  significance  only; 
or 

(ii)  In  consultation  with  the  Adviso¬ 
ry  Council  on  Historic  Preservation, 
that  the  direct  and  indirect  effects  of 
all  or  certain  stipulated  methods  of 
coal  mining  on  a  property  in  or  eligible 
for  the  National  Register  of  Historic 
Sites  will  not  result  in  significant  ad¬ 
verse  impacts  to  the  site,  structure,  or 
object. 

(3)  Exemption.  The  application  of 
this  criterion  is  subject  to  valid  exist¬ 
ing  rights. 

(hXl)  Criterion.  Federal  lands  desig¬ 
nated  as  natural  areas  or  as  National 
Natural  Landmarks  shall  be  consid¬ 
ered  unsuitable. 

(2)  Exceptions.  A  lease  may  be  issued 
and  mining  operation  approved  in  an 
area  or  site  if  the  surface  management 
agency  determines  that: 

(i)  With  the  concurrence  of  the 
state,  the  area  or  site  is  of  regional  or 
local  significance  only: 

(ii)  The  use  of  appropriate  stipulat¬ 
ed  mining  technology  will  result  in  no 
significant  adverse  impact  to  the  area 
or  site:  or 

(iii)  The  mining  of  the  coal  resource 
under  appropriate  stipulations  will  en¬ 
hance  information  recovery  (e.g.,  pale¬ 
ontological  sites). 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera¬ 
tor  made  substantial  financial  and 
legal  commitments  prior  to  January  4, 
1977;  on  which  operations  were  being 
conducted  on  August  3.  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(iXl)  Criterion.  Federally  designated 
critical  habitat  for  threatened  or  en¬ 
dangered  plant  and  animal  species, 
and  habitat  for  Federal  threatened  or 
endangered  species  which  is  deter¬ 
mined  by  the  Fish  and  Wildlife  Serv¬ 
ice  and  the  surface  management 


agency  to  be  of  essential  value  and 
where  the  presence  of  threatened  or 
endangered  species  has  been  scientifi¬ 
cally  documented,  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved  if. 
after  consultation  with  the  Fish  and 
Wildlife  Service,  the  surface  manage¬ 
ment  agency  determines  the  species 
and  its  habitat  will  not  be  adversely 
affected  by  all  or  certain  stipulated 
methods  of  coal  mining  operations. 

(JX1)  Criterion.  Lands  containing 
habitat  deemed  critical  or  essential  for 
plant  or  animal  species  listed  by  a 
state  pursuant  to  state  law  as  endan¬ 
gered  or  threatened  shall  be  consid¬ 
ered  unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved  if. 
after  consultation  with  the  state,  the 
surface  management  agency  deter¬ 
mines  that  the  species  will  not  be  ad¬ 
versely  affected  by  all  or  certain  stipu¬ 
lated  methods  of  coal  mining. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera¬ 
tor  made  substantial  financial  and 
legal  commitments  prior  to  January  4. 
1977;  on  which  'operations  were  being 
conducted  on  August  3,  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(k)(l)  Criterion.  A  bald  or  golden 
eagle  nest  that  is  determined  to  be 
active  and  a  buffer  zone  of  land  in  a  Vi 
mile  radius  from  a  nest  are  areas 
which  shall  be  considered  unsuitable. 
Consideration  of  availability  of  habi¬ 
tat  for  prey  species  shall  be  included 
in  the  determination  of  buffer  zones. 

(2)  Exceptions,  (i)  A  lease  may  be 
issued  and  mining  operations  approved 
if: 

(A)  They  can  be  conditioned  in  such 
a  way,  either  in  manner  or  period  of 
operation,  that  eagles  will  not  be  dis¬ 
turbed  during  breeding  season;  or 

(B)  Golden  eagle  nest  sites  will  be 
moved  with  the  concurrence  of  the 
Fish  and  Wildlife  Service. 

(ii)  Buffer  zones  may  be  decreased  if 
the  surface  management  agency  deter¬ 
mines  that  the  active  eagle  nests  will 
not  be  adversely  affected. 

(1X1)  Criterion.  Bald  and  golden 
eagle  roost  and  concentration  areas 
used  during  migration  and  wintering 
shall  be  considered  unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved  if  the 
surface  management-  agency  deter¬ 
mines  that  all  or  certain  stipulated 
methods  of  coal  mining  can  be  con¬ 
ducted  in  such  a  way,  and  during  such 
periods  of  time,  to  ensure  that  eagles 
shall  not  be  adversely  disturbed. 

(m)(l)  Criterion.  Federal  lands  con¬ 
taining  falcon  cliff  nesting  sites  with 
active  nests  and  a  buffer  zone  of  Fed¬ 
eral  land  in  a  14  mile  radius  from  the 
nest  to  provide  needed  prey  habitat 
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shall  be  considered  unsuitable.  Consid¬ 
eration  of  availability  of  habitat  for 
prey  species  shall  be  included  in  the 
determination  of  buffer  zones. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved  where 
the  land  management  agency,  after 
consultation  with  the  Fish  and  Wild¬ 
life  Service,  determines  that  all  or  cer¬ 
tain  stipulated  methods  of  coal  mining 
will  not  adversely  affect  the  migratory 
bird  habitat  during  the  periods  when 
such  habitat  is  used  by  the  species. 

(nXl)  Criterion.  Federal  lands  which 
are  high  priority  habitat  for  migratory 
bird  species  of  high  Federal  interest 
on  a  regional  or  national  basis,  as  de¬ 
termined  jointly  by  the  surface  man¬ 
agement  agency  and  the  Fish  and 
Wildlife  Service,  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved  where 
the  surface  management  agency,  after 
consultation  with  the  Fish  and  Wild¬ 
life  Service,  determines  that  all  or  cer¬ 
tain  methods  of  coal  mining  will  not 
adversely  affect  the  migratory  bird 
habitat  during  the  periods  when  such 
habitat  is  used  by  the  species. 

(o)(l)  Criterion.  Federal  lands  which 
the  land  management  agency  and  the 
state  jointly  agree  are  fish  and  wildlife 
habitat  for  resident  species  of  high  in¬ 
terest  to  the  state  and  which  are  es¬ 
sential  for  maintaining  these  priority 
wildlife  species  shall  be  considered  un¬ 
suitable.  Such  lands  may  include  ap¬ 
propriate  buffer  zones  as  determined 
jointly  by  the  surface  management 
agency  and  the  state.  Such  lands  shall 
include: 

(1)  Active  dancing  and  strutting 
grounds  for  sage  grouse,  sharp-tailed 
grouse,  and  prairie  chicken; 

(ii)  The  most  critical  winter  ranges 
for  deer,  antelope,  and  elk;  and 

(iii)  Migration  corridors  for  elk. 

(2)  Exceptions.  A  lease  may  be  issued 
and  mining  operations  approved  if  the 
surface  management  agency,  in  con¬ 
sultation  with  the  state  wildlife 
agency,  determines  that; 

(1)  Complete  mitigation  is  possible; 
or 

(ii)  The  species  being  protected  will 
not  be  adversely  affected  by  all  or  cer¬ 
tain  stipulated  methods  of  coal 
mining. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera¬ 
tor  made  substantial  financial  and 
legal  commitments  prior  to  January  4. 
1977;  on  which  operations  were  being 
conducted  on  August  3,  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(pXl)  Criterion.  Federal  lands  con¬ 
taining:  (i)  inland  lakes,  impound¬ 
ments.  and  associated  wetlands; 

(ii)  Inland  shallow,  predominantly 
vegetated  wetlands;  or 


(iii)  Riverine  wetland  systems,  lower 
and  upper  perennial  systems  with  flow 
greater  than  5  cubic  feet  per  second, 
and  riparian  zones  in  a  “relatively  un¬ 
disturbed”  state  that  are  larger  than 
one  linear  mile  along  a  riverine  system 
shall  be  considered  unsuitable. 

(2)  Exceptions.  A  lease  may  be  issued 
and  mining  operations  approved  where 
the  surface  management  agency  deter¬ 
mines  that: 

(1)  The  use  of  appropriate  stipulated 
mining  or  reclamation  technology  will 
not  significantly  affect  the  wetlands 
or  will  provide  for  complete  restora¬ 
tion;  or 

(ii)  The  wetlands  contain  no  signifi¬ 
cant  Values  for  groundwater  recharge, 
fish  and  wildlife  habitat,  recreation,  or 
scientific  study. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera¬ 
tor  made  substantial  financial  and 
legal  commitments  prior  to  January  4, 
1977;  on  which  operations  were  being 
conducted  on  August  3,  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(q) (l)  Criterion.  Riverine,  coastal, 
and  special  floodplains  (100-year  re¬ 
currence  interval)  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved  where 
the  surface  management  agency  deter¬ 
mines  that: 

(1)  Leasing  a  particular  tract  and  ap¬ 
proval  of  mining  operations  is  the  only 
practicable  method  of  access  to  coal 
lands  outside  the  floodplain  which  afe 
not  unsuitable  under  any  other  crite¬ 
rion;  and 

(ii)  Potential  for  harm  to  people  or 
property  and  natural  and  beneficial 
values  of  floodplains  can  be  minimized 
through  stipulated  use  of  demonstrat¬ 
ed  and  available  mining  and  mitiga¬ 
tion  measures. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera¬ 
tor  made  substantial  financial  and 
legal  commitments  prior  to  January  4, 
1977;  on  which  operations  were  being 
conducted  on  August  3, 1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(r) (l)  Criterion.  Federal  lands  which 
have  been  committed  by  the  land  man¬ 
agement  agency  to  use  as  municipal 
watersheds  shall  be  considered  unsuit¬ 
able. 

(2)  Exception.  A  lease  may  be  issued 
and  mining  operations  approved 
where: 

(i)  The  surface  management  agency 
determines  that  all  or  certain  stipulat¬ 
ed  methods  of  coal  mining  will  not  ad¬ 
versely  affect  the  watershed  to  any 
significant  degree;  and 

(ii)  The  municipality  or  water  users 
concur  in  the  issuance  of  the  lease. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera¬ 


tor  made  substantial  financial  and 
legal  commitments  prior  to  January  4. 
1977;  on  which  operations  were  being 
conducted  on  August  3,  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(s)(l)  Criterion.  Federal  lands  with 
National  Resource  Waters,  as  identi¬ 
fied  by  states  in  their  water  quality 
management  plans,  and  a  buffer  zone 
of  Federal  lands  lA  mile  from  the 
outer  edge  of  the  far  banks  of  the 
water,  shall  be  unsuitable. 

(2)  Exception.  The  buffer  zone  may 
be  eliminated  or  reduced  in  size  where 
the  surface  management  agency  deter¬ 
mines  that  it  is  not  necessary  to  pro¬ 
tect  the  National  Resource  Waters. 

(tXl)  Criterion.  When  the  surface 
management  agency,  with  the  concur¬ 
rence  of  the  Secretary  of  Agriculture 
(Soil  Conservation  Service),  identifies 
Federal  lands  having  prime  farmland 
soils,  such  lands  shall  be  considered 
unsuitable. 

(2)  Exceptions.  A  lease  may  be  issued 
when: 

(i)  Conditions  such  as  soil  rockiness, 
angle  of  slope  or  historic  or  other  con¬ 
ditions  leading  to  a  negative  determi¬ 
nation  under  the  permanent  regula¬ 
tions  of  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  are 
present;  or 

(ii)  Scientific  studies  show  that  crop 
yields  equivalent  to  pre-mining  crop 
yields  on  non-mined  prime  farmlands 
in  the  surrounding  area  under  equiva¬ 
lent  levels  of  management  could  be  ob¬ 
tained  and  that  an  operator  or  poten¬ 
tial  operator  could  meet  the  soil  recon¬ 
struction  standards  in  section 
515(b)(7)  of  the  Surface  Mining  Con¬ 
trol  and  Reclamation  Act  of  1977  (30 
U.S.C.  1265(bX7)),  and  the  permanent 
regulations  of  the  Office  of  Surface 
Mining  Reclamation  and  Enforce¬ 
ment. 

(uXl)  Criterion.  Federal  lands  iden¬ 
tified  by  the  surface  management 
agency,  with  the  concurrence  of  the 
State  in  which  they  are  located,  as  al¬ 
luvial  valley  floors  according  to  the 
definition  and  standards  in  the  perma¬ 
nent  regulations  under  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977,  and  the  final  alluvial  vailey 
floor  guidelines  of  the  Office  of  Sur¬ 
face  Mining  Reclamation  and  Enforce¬ 
ment,  and  approved  state  programs 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  where 
mining  would  interrupt,  discontinue, 
or  preclude  farming,  shall  be  consid¬ 
ered  unsuitable.  Additionally,  when 
mining  Federal  land  outside  an  allu¬ 
vial  valley  floor  would  materially 
damage  the  quantity  or  quality  of 
water  in  surface  or  underground  water 
systems  that  would  supply  alluvial 
valley  floors,  the  land  shall  be  consid¬ 
ered  unsuitable. 
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(2)  Exception.  A  lease  may  be  Issued 
where  all  or  certain  methods  of  coal 
mining  would  not  interrupt,  discontin¬ 
ue,  or  preclude  farming  on  land  to 
which  the  first  sentence  of  the  crite¬ 
rion  applies. 

(v)(l)  Criterion.  As  information  re¬ 
garding  reclaimability  on  a  local  or  re¬ 
gional  basis  becomes  available,  the  sur¬ 
face  management  agency  shall  use 
such  information  to  determine  if  areas 
of  Federal  land  are  reclaimable  to  the 
standards  of  the  Surface  Mining  Con¬ 
trol  and  Reclamation  Act  of  1977,  the 
regulations,  and  approved  state  pro¬ 
grams.  Examples  of  information  on  re¬ 
claimability  would  be  soil  studies,  hy¬ 
drologic  studies,  and  studies  concern¬ 
ing  revegetation.  If  any  area  is  deter¬ 
mined  not  to  be  so  reclaimable,  such 
area  shall  be  considered  unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
upon  presentation  of  information 
which  contains  results  of  studies  show¬ 
ing  that  reclamation  is  possible  to  the 
standards  in  the  permanent  regula¬ 
tions  of  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  and  an 
approved  state  program,  including 
state  regulations. 

(wXl)  Criterion.  Federal  lands  In  a 
state  to  which  is  applicable  a  criterion 
(i)  proposed  by  the  state,  and  (ii) 
adopted  by  rulemaking  by  the  Secre¬ 
tary  of  the  Interior,  shall  be  consid¬ 
ered  unsuitable  for  coal  mining. 

(2)  Exceptions.  A  lease  may  be  issued 
when: 

(1)  Such  criterion  is  adopted  by  the 
Secretary  less  than  6  months  prior  to 
the  publication  of  the  draft  land  use 
plan,  or  supplement  to  a  land  use  plan, 
for  the  area  in  which  such  land  is  in¬ 
cluded.  or 

(ii)  The  surface  management  agency, 
in  consultation  with  the  state,  deter¬ 
mines  that,  although  the  criterion  ap¬ 
plies.  mining  will  not  adversely  affect 
the  value  which  the  criterion  would 
protect. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera¬ 
tor  made  substantial  financial  and 
legal  commitments  prior  to  January  4. 
1977;  on  which  operations  were  being 
conducted  on  August  3,  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

(xKl)  Criterion.  A  buffer  zone  of 
Federal  lands  necessary  to  provide 
protection  for  any  adjacent  area  desig¬ 
nated  as  land  unsuitable  for  mining  by 
the  state  shall  be  considered  unsuit¬ 
able. 

(2)  Exception.  The  buffer  zone  may 
be  modified  or  eliminated  where  the 
surface  management  agency,  in  con¬ 
sultation  with  the  state,  determines 
that  all  or  parts  of  the  zone  are  not 
necessary  to  protect  the  designated 
area. 

(3)  Exemption.  This  criterion  does 
not  apply  to  lands:  to  which  the  opera- 
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tor  made  substantial  financial  and 
legal  commitments  prior  to  January  4, 
1977;  on  which  operations  were  being 
conducted  on  August  3,  1977;  or  which 
include  operations  on  which  a  permit 
has  been  issued. 

§  3461.3  Exploration. 

(a)  Assessment  of  any  area  as  unsuit¬ 
able  for  coal  mining  pursuant  to  sec¬ 
tions  522  and  523  of  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977  (30  U.S.C.  1272,  1273)  and  the 
regulations  of  this  subpart  does  not 
prohibit  exploration  of  such  area  for 
coal  under  subpart  3410  of  this  title. 

(b)  An  application  for  an  exploration 
license  on  any  lands  assessed  as  un¬ 
suitable  for  coal  mining  shall  be  re¬ 
viewed  by  the  Bureau  of  Land  Man¬ 
agement  to  ensure  that  exploration 
does  not  harm  any  value  for  which  the 
area  has  been  assessed  as  unsuitable. 

§3461.4  Unsuitability  assessment  proce¬ 
dures. 

§3461.4-1  Assessment  and  land  use  plan¬ 
ning. 

(a)  The  authorized  officer  of  the  sur¬ 
face  management  agency  shall  de¬ 
scribe  in  the  land  use  plan  the  results 
of  the  application  of  each  of  the  un¬ 
suitability  criteria  to  the  planning 
area.  The  authorized  officer  shall 
state  each  instance  in  which  a  crite¬ 
rion  if  found  to  be  applicable  and 
show  the  area  which  is  excluded  from 
leasing,  or.  should  the  authorized  offi¬ 
cer  determine  that  the  conditibns  for 
an  exception  exist,  describe  the  area 
to  which  the  exception  applies  and  dis¬ 
cuss  in  detail  the  reasons  why  the  ex¬ 
ception  is  made  and  what  type  of  con¬ 
ditions  or  stipulations  will  be  required 
in  any  lease  or  mining  permit  to  assure 
compliance  with  the  exception. 

(b)  The  authorized  officer  shall 
make  his  assessment  on  the  best  avail¬ 
able  data  that  can  be  obtained  given 
the  time  and  resources  available  to 
prepare  the  plan.  The  plan  shall  also 
disclose  when  during  activity  planning 
or  lease  sale  activities,  or  prior  to  ap¬ 
proval  of  a  permit  to  conduct  surface 
mining  operations,  the  data  needed  to 
make  an  assessment  with  reasonable 
certainty  would  be  generated.  When 
that  data  is  obtained,  the  authorized 
officer  shall  make  public  his  assess¬ 
ment  on  the  application  of  each  crite¬ 
rion  and  the  reasons  therefor  in  the 
land  use  pla  i,  whether  or  not  addi¬ 
tional  data  are  needed.  The  documen¬ 
tation  in  the  plan  should  explain 
whether  additional  data  would  be 
likely  to  affect  significantly  the  con¬ 
clusions  reached  about  unsuitability. 

(c)  All  lands  not  assessed  as  unsuit¬ 
able  for  all  methods  of  coal  mining 
may  be  considered  further  In  the  land 
use  planning  and  activity  planning 
processes.  All  lands  assessed  as  unsuit¬ 


able  for  certain  methods  of  coal 
mining  may  be  considered  in  these 
processes  with  the  condition  that 
those  methods  of  coal  mining  would 
not  be  authorized. 

§  3461.4-2  Consultation  with  State  and 
local  governments. 

Prior  to  assessing  Federal  lands  as 
unsuitable  for  coal  mining,  the  Secre¬ 
tary  shall  consult  with  the  appropriate 
state  and  local  agencies  (43  CFR 
3420.2-6). 

§  3461.4-3  Findings. 

Prior  to  assessing  Federal  lands  as 
unsuitable,  the  Secretary  shall  pre¬ 
pare  a  detailed  statement  for  such 
lands  on  (a)  the  potential  coal  re¬ 
sources,  (b)  the  demand  for  coal  re¬ 
sources.  and  (c)  the  impact  of  such 
designation  on  the  environment,  the 
economy,  and  the  supply  of  coal. 

§  3461.4-4  Petitions  to  designate  lands. 

Petitions  for  designation  or  termina¬ 
tion  of  a  designation  of  Federal  lands 
as  unsuitable  for  coal  mining  shall  be 
processed  by  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
under  30  CFR  Part  769. 

§3461.4-5  Underground  mining  exception. 

Federal  lands  with  coal  deposits  that 
would  be  mined  by  underground 
mining  methods  shall  not  be  consid¬ 
ered  unsuitable  for  coal  mining  where 
there  will  be  no  surface  coal  mining 
operations,  as  defined  in  §3400.0-5  of 
this  title.  Where  underground  mining 
will  include  surface  operations  and 
surface  impacts  on  Federal  lands  to 
which  a  criterion  applies,  it  shall  be 
considered  unsuitable  unless  the  sur¬ 
face  managing  agency  finds  that  a  rel¬ 
evant  exception  or  exemption  applies. 
Surface  impacts  include  surface  occu¬ 
pancy,  subsidence,  fire,  and  other  envi¬ 
ronmental  Impacts  of  underground 
mining  which  are  manifested  on  the 
surface. 

§  3461.4-6  Land  exclusion. 

After  a  land  use  plan  is  completed, 
the  Department  may  exclude  addition¬ 
al  lands  from  consideration  for  leas¬ 
ing,  or  reassess  lands  as  acceptable  for 
further  consideration  for  leasing,  as 
warranted  by  new  information,  includ¬ 
ing  action  by  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
on  a  petition  to  designate  lands  unsuit¬ 
able  or  to  terminate  a  designation  of 
unsuitability,  without  formally  revis¬ 
ing  the  plan.  A  description  of  any 
lands  so  excluded  shall  be  added  to 
the  documentation  developed  during 
the  tract  analysis  phase  of  activity 
planning  (43  CFR  3420.4). 
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Mining  Reclamation  and  Enforce¬ 
ment. 

(d)  The  authorized  officer  may  de¬ 
velop  and  include  additional  specific 
stipulations  in  any  lease  or  license  to 
mine  involving  special  management 
consideration. 

S  3465.3  Inspections  and  noncompliance. 

§  3465.3-1  Inspections. 

The  authorized  officer.  Mining  Su¬ 
pervisor,  or  inspectors  from  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  shall  have  the  right  to 
enter  lands  under  a  lease  or  license  to 
mine  at  any  reasonable  time. 

§  3465.3-2  Discovery  of  noncompliance. 

(a)  Upon  discovery  of  activities  that 
are  not  in  compliance  with  the  terms 
of  a  lease  or  license  to  mine,  or  with 
an  approved  permit  (30  CFR  741),  but 
that  do  not  pose  a  serious  and  immedi¬ 
ate  threat  to  public  health  and  safety 
or  to  natural  resources  and  environ¬ 
mental  quality,  the  authorized  officer 
shall  refer  the  matter  to  the  Office  of 
Surface  Mining  Reclamation  and  En¬ 
forcement  for  remedial  action,  or  to 
the  Mining  Supervisor  on  matters  of 
exploration. 

(b)  Upon  discovery  of  activities  that 
are  not  in  compliance  with  the  terms 
of  a  lease,  license  to  mine,  or  an  ap¬ 
proved  permit  and  that  do  pose  a  seri¬ 
ous  and  immediate  threat  to  public 
health  and  safety  or  to  resources  and 
environmental  quality,  the  authorized 
officer  may  order  the  Immediate  cessa¬ 
tion  of  the  threatening  activities,  pro¬ 
vided  that  the  Office  of  surface 
Mining  Reclamation  and  Enforcement 
is  immediately  informed  of  the  issu¬ 
ance  of  any  such  emergency  cessation 
order. 


may  approve  such  alternative  postmin¬ 
ing  land  use.  The  authorized  officer 
shall  not  approve  the  alternative  post¬ 
mining  land  use  unless  it: 

(a)  Does  not  conflict  with  land  use 
plans  for  the  area  in  the  lease  or  li¬ 
cense  to  mine  and  surrounding  lands; 

(b)  Is  considered  an  equal  or  better 
economic  or  public  use  of  the  land  as 
compared  to  the  premining  use  of  the 
land; 

(c)  Does  not,  as  determined  by  the 
authorized  officer,  cause  a  significant 
adverse  impact  upon  the  aesthetic 
character  of  the  land  or  the  lives  of 
people  who  inhabit  the  area  immedi¬ 
ately  surrounding  the  land  in  the  lease 
or  license  to  mine;  and 

(d)  Is  approved  by  the  legal  owner  of 
the  surface  where  the  surface  is  pri¬ 
vately  owned. 

§3465.5  bonding. 

(a)  Bonding  for  compliance  with  the 
terms  of  a  lease  or  license  to  mine 
shall  be  furnished  in  accordance  with 
the  applicable  provisions  of  subpart 
3474  of  this  title. 

(b)  A  reclamation  bond  shall  be  se¬ 
cured  in  accordance  with  30  CFR  Part 
742. 

(c)  A  lease  or  license  to  mine  may  be 
denied  any  applicant  or  successful 
bidder  who  has  previously  forfeited  a 
bond  because  of  failure  to  comply  with 
an  approved  plan  (30  CFR  Part  741)  or 
permit  unless  the  affected  lands  cov¬ 
ered  by  that  plan  or  permit  have  been 
reclaimed  without  cost  to  the  Federal 
Government.'  Nothing  in  this  section 
shall  modify  or  limit  the  discretionary 
authority  of  the  authorized  officer  to 
deny  for  other  causes  any  successful 
bid  or  application  for  a  lease  or  license 
to  mine. 


Subpart  3465 — Surface  Management  and 
Protection 

§  3465.0-1  Purpose. 

This  subpart  establishes  rules  for 
the  management  and  protection  of  the 
surface  of  the  Federal  lands  when  coal 
deposits  are  developed. 

§3465.0-2  Objective. 

This  subpart  is  designed  to  ensure 
the  use  of  effective  and  reasonable 
coal  mining  operations,  and  the  recla¬ 
mation  of  mined  lands  in  a  manner 
that  will  minimize  any  adverse  social, 
economic,  and  environmental  effects 
of  coal  mining. 

§3465.0-3  Authority. 

These  regulations  are  issued  under 
the  authority  of  the  statutes  listed  in 
§  3400.0-3  of  this  title. 

§  3465.0-7  Applicability. 

This  subpart  applies  to  leases  and  li¬ 
censes  to  mine,  issued  by  the  Bureau 
of  Land  Management  for  the  develop¬ 
ment  of  Federal  coal. 

§  3465.1  Use  of  surface. 

(a)  The  operator  shall  use  only  that 
part  of  the  surface  area  included  in  his 
lease  or  license  that  has  been  included 
in  an  approved  permit  (30  CFR  Part 
741). 

(b)  Separate  leases,  permits,  or 
rights-of-way  under  the  appropriate 
provisions  in  Title  43  of  the  Code  of 
Federal  Regulations  are  required  for 
the  installation  of  power  generation 
plants  or  commercial  or  industrial 
facilities  on  the  lands  in  the  lease  or  li¬ 
cense  to  mine  or  for  the  use  of  mineral 
materials  or  timber  from  the  land  in 
the  lease  or  license  to  mine. 

(c)  Other  land  uses  under  other  au¬ 
thorities  may  be  allowed  on  an  area  in 
a  lease  or  license  to  mine  provided 
there  is  no  unreasonable  conflict  and 
that  neither  the  mining  operation  nor 
the  other  use  is*  endangered  by  the 
presence  of  the  other. 

§  3465.2  Obligations  and  standards  of  per¬ 
formance. 

(a)  A  lessee  or  a  holder  of  a  license 
to  mine  shall  comply  with  the  regula¬ 
tions  in  this  subpart  and  with  the 
terms  and  conditions  of  the  lease  or  li¬ 
cense. 

(b)  A  lessee  or  a  holder  of  a  license 
to  mine  shall  comply  with  the  applica¬ 
ble  performance  standards  in  30  CFR 
Chapter  VII,  Subchapter  D,  and  30 
CFR  211. 

(c)  When  changed  conditions  or 
newly  discovered  information  Indicate 
that  an  approved  permit  (30  CFR  Part 
741)  needs  to  be  reviewed  or  supple¬ 
mented,  the  authorized  officer  may 
propose  the  appropriate  revision  or 
supplement  to  the  Office  of  Surface 


§  3465.3-3  Failure  of  lessee  or  holder  of  li¬ 
cense  to  mine  to  act 

Failure  of  a  lessee  or  the  holder  of  a 
license  to  mine  to  comply  with  an 
emergency  cessation  order  issued 
under  §3465.3-l(b)  or  with  a  written 
notice  of  noncompliance  issued  by  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  in  accordance  with 
30  CFR  Part  211  or  30  CFR  Chapter 
VII,  Subchapter  D,  shall  be  grounds 
for  suspension  of  the  permit  and  may 
be  grounds  for  cancellation  of  the 
lease  or  license  to  mine,  in  accordance 
with  subpart  3452  of  this  title. 

§  3465.4  Alternative  postmining  land  use. 

When  a  lessee,  holder  of  a  license  to 
mine,  or  permit  applicant  proposes 
any  postmining  land  use  that  is  sub¬ 
stantially  different  from  the  land  use 
prior  to  exploration  and  mining,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  with  the  approval 
of  the  authorized  officer  of  the  appro¬ 
priate  surface  management  agency. 


§3465.6  Conduct,  completion,  and  aban¬ 
donment  of  operations. 

All  terms  of  the  permit  shall  be  ad- 
ministred  under  30  CFR  Chapter  VII, 
Subchapter  D,  and  30  CFR  211. 

§  3465.7  Environmental  assessment — Post- 
mining  land  use. 

If  the  Director  of  the  Office  of  Sur¬ 
face  Mining  Reclamation  and  Enforce¬ 
ment  determines  that  a  decision  to  ap¬ 
prove  any  alternative  postmining  land 
use  or  alternative  rehabilitation  prac¬ 
tices  would  constitute  a  major  Federal 
action  requiring  an  environmental 
statement  under  section  102(2X0  of 
the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2X0)  and  that  the 
decision  has  not  been  discussed  in  any 
environmental  statement  that  may 
have  been  prepared  for  the  issuance  of 
the  lease  or  the  approval  of  the 
permit,  a  statement  shall  be  prepared 
by  the  Director  of  the  Office  of  Sur¬ 
face  Mining  Reclamation  and  Enforce¬ 
ment. 
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PAST  9470 — COAL  MANAGEMENT 
PROVISIONS  AND  LIMITATIONS 

tufcpart  3471— Cool  Mmnwunt  Provisions  and 

3471.1  Land  description  requirements. 

3471.1- 1  Land  description  in  application. 

3471.1- 2  Land  description  in  lease. 

3471.2  Effect  of  land  transactions. 

3471.2- 1  Disposal  of  land  with  a  reserva¬ 
tion  of  minerals 

3471.2- 2  Effect  of  conveyance  to  state  or 
local  entity. 

3471.3  Cancellation  or  forfeiture. 

3471.3- 1  Cancellation  or  forfeiture  for 
cause. 

3471.3- 2  Protection  of  bona  fide  purchaser. 

3471.3- 3  Sale  of  underlying  interests. 

3471.4  Future  interest,  acquired  lands. 

4JT4  R  Ajii ii It 

Mlvpon  34/  4  WWIIIILUIIVfl  MVEfVf  I  ilR*lll  • 

3472.1  Qualified  applicants  and  bidders. 

3472.1- 1  Special  qualification  provisions. 

3472.1- 2  Acreage  limitations. 

3472.2  Filing  of  qualification  statements. 

3472.2- 1  Sole  party  in  interest  statement. 

3472.2- 2  Contents  of  qualification  state¬ 
ment. 

3472.2- 3  Signature  of  applicant. 

3472.2- 4  Special  qualifications,  heirs,  and 
devisees  (estates). 

3472.2- 5  Special  qualifications.  public 
bodies. 

Subport  3473 — Foot,  Rentals,  and  Royalties 

3473.1  Payments. 

3473.1- 1  Form  of  payment. 

3473.1- 2  Where  paid. 

3473.1- 3  When  paid.  • 

3473.2  Fees. 

3473.2- 1  General  fee  provisions. 

3473.2- 2  Exemptions  from  fee  provisions. 

3473.3  Rentals  and  royalties. 

3473.3- 1  Rentals. 

3473.3- 2  Royalties. 

3473.4  Suspension  of  operation,  produc¬ 
tion,  and  payment  obligations. 

Subpofl  3-471  |«ndi 

3474.1  Bonding  requirements. 

3474.2  Type  of  bond  required. 

3474.3  Qualified  sureties. 

3474.4  Default. 

Subport  3475— loot*  Terms 

3475.1  Duration  of  leases. 

3475.2  Dating  of  leases. 

3475.3  Land  description. 

3475.4  Diligent  development  and  continued 
operation. 

3475.5  Logical  mining  unit. 

Authority:  30  U.S.C.  181  et  seq.  and  30 
U.S.C.  351-359 

Subpart  3471 — Coal  Managamont  Previsions 
and  limitations  *  . 

§  3471.1  Land  description  requirements. 

§  3471.1-1  Land  description  and  coal  de¬ 
posit  in  application. 

Any  application  for  a  lease,  lease 
modification,  or  license  to  mine  shall 
include  a  complete  and  accurate  de¬ 
scription  of  the  lands  for  which  the 
lease,  modification,  or  license  to  mine 
is  desired. 

(a)  If  the  land  has  been  surveyed 
under  the  public  land  rectangular 


system,  each  application  shall  describe 
the  land  by  legal  subdivision  (section, 
township,  and  range),  or  aliquot  part 
thereof  (but  not  less  than  10  acres). 

(b)  Where  protraction  surveys  have 
been  approved  and  the  effective  date 
has  been  published  in  the  Federal 
Register,  the  application  for  land 
shown  on  such  protraction  surveys 
and  filed  on  or  after  the  effective  date 
shall  contain  a  description  of  the  land 
according  to  the  section,  township, 
and  range  shown  on  the  approved  pro¬ 
traction  surveys. 

(c) (1)  If  the  land  has  not  been  sur¬ 
veyed  on  the  ground  and  is  not  shown 
on  the  records  as  covered  by  protrac¬ 
tion  surveys,  the  application  shall  de¬ 
scribe  the  land  by  metes  and  bounds, 
giving  courses  and  distances  between 
the  successive  angle  points  on  the 
boundary  of  the  tract,  in  cardinal  di¬ 
rections  except  where  the  boundaries 
of  the  land  are  in  irregular  form,  and 
connected  by  courses  and  distances  to 
an  official  comer  of  the  public  land 
surveys.  In  Alaska,  the  description  of 
unsurveyed  land  shall  be  connected  by 
courses  and  distances  to  either  an  offi¬ 
cial  comer  of  the  public  land  surveys 
or  to  a  triangulation  station  estab¬ 
lished  by  an  agency  of  the  United 
States  such  as  the  Geological  Survey, 
the  Coast  and  Geodetic  Survey,  or  the 
International  Boundary  Commission, 
if  the  record  position  is  available  to 
the  general  public. 

(2)  If  the  land  is  acquired  land 
which  has  not  been  surveyed  under 
the  rectangular  system  of  public  land 
surveys,  and  the  tract  is  not  within  the 
area  of  the  public  land  surveys,  the 
land  shall  be  described  as  in  the  deed 
or  other  document  by  which  the 
United  States  acquired  title  to  the 
lands  or  minerals. 

(i)  If  the  land  constitutes  less  than 
the  entire  tract  acquired  by  the 
United  States,  it  shall  be  described  by 
courses  and  distances  between  succes¬ 
sive  angle  points  on  its  boundary  tying 
by  course  and  distance  into  the  de¬ 
scription  in  the  deed  or  other  docu¬ 
ment  by  which  the  United  States  ac¬ 
quired  title  to  the  land. 

(ii)  If  the  description  in  the  deed  or 
other  document  by  which  the  United 
States  acquired  title  to  the  land  does 
not  include  the  courses  and  distance 
between  the  successive  angle  points  on 
the  boundary  of  the  desired  tract,  the 
description  in  the  application  shall  be 
expanded  to  include  such  courses  and 
distances. 

(lii)  The  application  shall  be  accom¬ 
panied  by  a  map  on  which  the  land  is 
clearly  marked  showing  its  location 
with  respect  to  the  administrative  unit 
or  project  of  which  it  is  a  part.  It  is 
not  necessary  to  submit  a  map  if  the 
land  has  been  surveyed  under  the  rec¬ 
tangular  system  of  public  land  sur¬ 


veys,  and  the  land  description  can  be 
conformed  to  that  system. 

(iv)  If  an  acquisition  tract  number 
has  been  assigned  by  the  acquiring 
agency  to  the  tract,  a  description  by 
tract  number  will  be  accepted. 

(v)  Any  accreted  land  not  described 
In  the  deed  to  the  United  States  shall 
be  described  by  metes  and  bounds, 
giving  courses  and  distances  between 
the  successive  angle  points  on  the 
boundary  of  the  tract,  and  connected 
by  courses  and  distances  to  an  angle 
ppint  on  the  perimeter  of  the  acquired 
tract  to  which  the  accretions  belong. 

9  3471.1-2  Land  description  in  lease. 

All  lands  in  a  public  land  survey 
system  State  shall  have  a  cadastral 
survey  performed  at  Federal  Govern¬ 
ment  expense  before  a  lease  or  license 
to  mine  may  be  issued,  except  for 
areas  covered  by  a  skeleton  survey,  i.e. 
Utah  and  Alaska,  and  the  lease  when 
issued  shall  be  described  by  legal  sub¬ 
division  (section,  township,  and  range), 
or  aliquot  part  thereof  (but  no  less 
than  10  acres). 

9  3471.2  Effect  of  land  transactions. 

9  3471.2-1  Disposal  of  land  with  a  reserva¬ 
tion  of  minerals. 

(a)  Where  the  lands  included  in  a 
lease  or  license  to  mine  have  been  or 
may  be  disposed  of  with  reservation  of 
the  coal  deposits,  a  lessee  or  the 
holder  of  a  license  to  mine  must 
comply  fully  with  the  law  under  which 
the  reservation  was  made.  See,  among 
other  laws,  the  Acts  of  March  3,  1909 
(34  Stat.  844;  30  U.S.C.  81);  June  22. 
1910  (35  Stat.  583;  30  U.S.C.  83-85); 
December  29,  1916,  as  amended  (39 
Stat.  862;  43  U.S.C.  291-301);  June  17. 
1949  (63  Stat.  200);  June  21.  1949  (63 
Stat.  214;  30  U.S.C.  54);  March  8.  1922 
(42  Stat.  415;  48  U8.C.  376-377);  and 
October  21.  1976  (90  Stat.  2759;  43 
UJS.C.  1719). 

(b)  Any  sale  or  conveyance  of  lands 
subject  to  the  Mineral  Leasing  Act  for 
Acquired  Lands  by  the  agency  having 
jurisdiction  shall  be  subject  to  any 
lease  or  license  to  mine  previously 
issued  under  that  act. 

(c)  Leases  on  acquired  lands  out¬ 
standing  on  August  7,  1947,  and  cover¬ 
ing  lands  subject  to  the  Minearal  Leas¬ 
ing  Act  for  Acquired  Lands  may  be  ex¬ 
changed  for  new  leases  to  be  issued 
under  that  act  subject  in  each  case  to 
such  appropriate  conditions  as  may  be 
prescribed. 

(d)  When:  (1)  the  coal  is  to  be  mined 
by  other  than  underground  mining 
techniques.  (2)  the  surface  of  the  land 
is  owned  by  a  qualified  surface  owner, 
and  (3)  the  lease  is  issued  after  August 
3,  1977,  the  lessee  shall  comply  with 
the  terms  of  the  written  consent  of 
the  qualified  surface  owner  not  incon¬ 
sistent  with  Federal  and  state  mined 
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land  reclamation  laws  and  regulations 
<43  CFR  3420.6). 

$  3471.2-2  Effect  of  conveyance  to  State 
or  local  entity. 

(a)  If  the  United  States  has  con¬ 
veyed  the  title  to,  or  otherwise  trans¬ 
ferred  control  of  the  land  surface  con¬ 
taining  the  coal  deposits  to,  (1)  any 
state  or  political  subdivision,  agency, 
or  its  instrumentality;  (2)  a  college, 
any  other  educational  corporation,  or 
association,  or  (3)  to  a  charitable  or  re¬ 
ligious  corporation  or  association,  the 
transferee  shall  be  notified  by  certi¬ 
fied  mail  of  the  application  for  the  li¬ 
cense  to  mine  or  lease,  or  the  schedul¬ 
ing  of  a  lease  sale.  The  transferee 
shall  be  given  a  reasonable  period  of 
time  within  which  to  suggest  any  stip¬ 
ulations  necessary  for  the  protection 
of  existing  surface  improvements  or 
uses  to  be  included  in  the  license  or 
lease  and  state  the  supporting  facts,  or 
to  file  any  objections  to  its  issuance 
and  state  the  supporting  facts. 

(b)  If  the  state  or  local  entity  op¬ 
poses  the  issuance  of  the  license  to 
mine  or  lease,  the  facts  submitted  in 
support  of  the  opposition  must  be 
carefully  considered  and  each  case 
separately  decided  on  its  merits.  Oppo¬ 
sition  by  the  state  or  local  entity  is  not 
a  bar  to  issuance  of  the  license  to  mine 
or  lease  for  the  reserved  minerals  in 
the  lands.  (See,  however,  §  3461.2(b).) 
In  each  case,  the  final  determination 
on  whether  to  issue  the  license  to 
mine  or  lease  is  based  on  the  best  in¬ 
terests  of  the  public. 

9  3471.3  Cancellation  or  forfeiture. 

§  3471.3-1  Cancellation  or  forfeiture  for 
cause. 

Any  lease  or  license  to  mine  may  be 
cancelled  or  forfeited  for  violation  of 
the  act  under  which  the  lease  or  li¬ 
cense  to  mine  was  issued,  applicable 
Federal  regulations,  or  the  terms  of 
the  lease  or  license  to  mine  (43  CFR 
3452.2). 

§  3471.3-2  Protection  of  bona  fide  pur¬ 
chaser. 

(a)  The  Secretary’s  right  to  cancel  or 
forfeit  a  lease  for  any  violation  shall 
not  adversely  affect  the  title  or  inter¬ 
est  of  a  bona  fide  purchaser  of  any 
lease  or  any  interest  therein.  A  bona 
fide  purchaser  must  be  a  person,  asso¬ 
ciation,  or  corporation  qualified  to 
hold  such  lease  or  interest,  even 
though  the  holdings  of  the  party  or 
parties  from  which  the  lease  or  inter¬ 
est  therein  was  acquired  or  their 
predecessor(s)  in  title  (including  the 
original  lessee  of  the  United  States), 
may  have  been  cancelled  or  forfeited 
for  any  such  violation. 

(b)  Any  party  to  any  proceedings 
with  respect  to  a  violation  of  any  pro¬ 
vision  of  the  mineral  leasing  laws  has 
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the  right  to  be  dismissed  promptly  as 
a  party  by  showing  that  he  or  she 
holds  and  acquired  his  or  her  interest 
as  a  bona  fide  purchaser  without 
having  violated  any  provisions  of  the 
mineral  leasing  laws.  No  hearing  shall 
be  necessary  on  such  showing  unless 
prima  facie  evidence  is  presented  to  in¬ 
dicate  a  possible  violation  on  the  part 
of  the  alleged  bona  fide  purchaser. 

(c)  If,  during  any  such  proceeding,  a 
party  waives  his  or  her  rights  under 
the  lease,  or  if  such  rights  are  sus¬ 
pended  by  order  of  the  Secretary 
pending  a  decision,  rental  payments 
and  time  counted  against  the  term  of 
the  lease  shall  be  suspended  as  of  the 
first  day  of  the  month  following  the 
filing  of  the  waiver  or  the  Secretary’s 
suspension  until  the  first  day  of  the 
month  following  the  final  decision  in 
the  proceeding  or  the  revocation  of 
the  waiver  or  suspension. 

9  3471.3-3  Sale  of  underlying  interests. 

If,  in  any  proceeding  to  cancel  or 
forfeit  a  lease  or  any  interest  therein 
acquired  in  violation  of  any  of  the  pro¬ 
visions  of  the  mineral  leasing  laws,  the 
lease  or  interest  therein  is  cancelled  or 
forfeited,  and  if  there  are  valid  options 
to  acquire  the  lease  or  an  interest 
therein  that  are  not  subject  to  cancel¬ 
lation,  forfeiture,  or  compulsory  dispo¬ 
sition,  this  lease  or  interest  therein 
shall  be  sold  to  the  highest  responsible 
qualified  bidder  by  competitive  bid¬ 
ding,  in  a  manner  similar  to  that  pro¬ 
vided  for  in  the  offering  of  leases  by 
competitive  bidding,  subject  to  all  out¬ 
standing  valid  interests  and  options.  If 
less  than  the  whole  interest  in  the 
lease  or  interest  therein  is  cancelled  or 
forfeited,  the  partial  interest  shall  be 
sold  in  the  same  way.  If  no  satisfac¬ 
tory  offer  is  obtained  as  a  result  of  the 
competitive  offering  of  a  whole  or  par¬ 
tial  interest,  it  may  be  sold  by  other 
methods  that  the  authorized  officer 
finds  appropriate.  However,  the  terms 
shall  not  be  less  favorable  to  the  Gov¬ 
ernment  than  those  of  the  best  com¬ 
petitive  bid  received. 

§  3471.4  Future  interest,  acquired  lands. 

An  application  to  lease  lands  in 
which  the  United  States  has  a  future 
interest  filed  less  than  one  year  prior 
to  the  date  of  the  vesting  in  the 
United  States  of  the  present  interest 
in  the  coal  shall  be  rejected.  Upon  the 
vesting  in  the  United  States  of  the 
present  possessory  interest  In  the  coal, 
all  applications  for  future  interest 
leases  outstanding  at  the  time  shall 
automatically  lapse.  Only  applications 
for  a  present  interest  lease  shall  be 
considered  after  that  time. 
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Subpart  3472 — Qualification  Requirement* 

9  3472.1  Qualified  applicants  and  bidders. 

A  lease  may  be  issued  only  to  (a)  citi¬ 
zens  of  the  United  States;  (b)  associ¬ 
ations  of  citizens  organized  under  the 
laws  of  the  United  States  or  of  any 
state  thereof,  which  are  authorized  to 
hold  such  interests  by  the  statute 
under  which  they  are  organized  and 
by  the  instrument  establishing  their 
association;  (c)  corporations  organized 
under  the  laws  of  the  United  States  or 
of  any  state  thereof,  including  a  com¬ 
pany  or  corporation  operating  a 
common  carrier  railroad;  and  (d) 
public  bodies,  including  municipalities. 

9  3472.1-1  Special  qualification  provisions. 

(a)  Each  applicant  or  bidder  for  a 
lease  shall  furnish  a  signed  statement 
showing  that,  with  the  area  applied  or 
bid  for,  the  applicant  or  bidder’s  inter¬ 
ests  in  leases  and  lease  applications, 
held  directly  or  indirectly,  do  not 
exceed  in  the  aggregate  the  acreage 
limitation  in  9  3472.1-2  of  this  title. 

(b)  A  lease  or  license  to  mine  shall 
not  be  issued  to  a  minor  but  may  be 
issued  to  a  legal  guardian  or  trustee  on 
behalf  of  a  minor. 

<c)  Every  company  or  corporation 
operating  a  common  carrier  railroad 
shall  make  a  statement  that  it  needs 
the  coal  for  which  it  seeks  a  lease 
solely  for  its  own  railroad  use;  that  it 
operates  main  or  branch  lines  in  the 
state  in  which  the  lands  involved  are 
located;  that  the  aggregate  acreage  in 
the  leases  and  applications  in  which  it 
holds  an  interest,  directly  or  indirect¬ 
ly,  does  not  exceed  10,240  acres;  and 
that  it  does  not  hold  more  than  one 
lease  for  each  200  miles  of  its  railroad 
lines  served  or  to  be  served  from  such 
coal  deposits.  This  last  requirement 
excludes  spurs  or  switches,  branch 
lines  built  to  connect  the  leased  coal 
with  the  railroad,  and  parts  of  the  rail¬ 
road  operated  mainly  by  power  not 
produced  by  steam. 

(d)  Aliens  may  not  acquire  or  hold 
any  direct  or  indirect  interest  in  li¬ 
censes  to  mine  or  leases,  except  that 
they  may  own  or  control  stock  in  cor¬ 
porations  holding  leases  if  the  laws  of 
their  country  do  not  deny  similar  or 
like  privileges  to  citizens  of  the  United 
States.  If  any  appreciable  percentage 
of  stock  of  a  corporation  is  held  by 
aliens  who  are  citizens  of  a  country 
denying  similar  or  like  privileges  to 
United  States  citizens,  that  corpora¬ 
tion’s  application  or  bid  for  a  tease 
shall  be  rejected. 

<e)  A  license  to  mine  may  not  be 
issued  to  a  private  corporation. 

9  3472.1-2  Acreage  limitations. 

(a)(1)  No  person,  association,  or  cor¬ 
poration,  or  any  subsidiary,  affiliate, 
or  person  controlled  by  or  under 
common  control  with  such  person,  as- 
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sociation.  or  corporation  -shall  take, 
hold,  own,  or  control  at  one  time  Fed¬ 
eral  coal  leases,  lease  applications,  or 
bids  on  more  than  46,080  acres  in  any 
one  state  and  in  no  case  on  more  than 
100,000  acres  in  the  "United  States. 

(2)  No  person,  association,  or  corpo¬ 
ration  holding,  owning,  or  controlling 
leases,  lease  applications  or  bids  (indi¬ 
vidually  or  through  any  subsidiary,  af¬ 
filiate.  or  person  under  common  con¬ 
trol)  on  more  than  100,000  acres  in  the 
United  States  on  August  4,  1976,  shall 
be  required  to  relinquish  any  lease  or 
lease  application  held  on  that  date. 
However,  it  shall  not  be  permitted  to 
hold  any  additional  interests  in  any 
further  leases  or  lease  applications 
until  such  time  as  its  holdings,  owner¬ 
ship,  or  control  of  leases  or  applica¬ 
tions  has  been  reduced  below  100,000 
acres  within  the  United  States. 

(b)(1)  Ip  computing  acreage  held, 
owned,  or  controlled,  the  accountable 
acreage  of  a  party  owning  an  undivid¬ 
ed  interest  in  a  lease  shall  be  the 
party’s  proportionate  part  of  the  total 
lease  acreage.  The  accountable  acre¬ 
age  of  a  party  owning  an  interest  in  a 
corporation  or  association  shall  be  the 
party’s  proportionate  part  of  the  cor¬ 
poration’s  or  association’s  accountable 
acreage.  However,  no  person  shall  be 
charged  that  person’s  pro  rata  share 
of  any  acreage  holdings  of  any  associ¬ 
ation  or  corporation  unless  that 
person  is  the  beneficial  owner  of  more 
than  10  percent  of  the  stock  or  other 
instruments  of  ownership  or  control  of 
such  association  or  corporation. 

(2)  On  acquired  lands,  if  the  United 
States  owns  only  a  fractional  interest 
in  the  coal  resources  of  the  lands  in¬ 
volved,  only  that  part  of  the  total 
acreage  involved  in  the  lease,  propor¬ 
tionate  to  the  extent  of  ownership  by 
the  United  States  of  the  coal  re¬ 
sources,  shall  be  charged  as  acreage 
holdings.  The  acreage  embraced  in  a 
future  interest  lease  is  not  to  be 
charged  as  acreage  holdings  until  the 
lease  for  the  future  interest  takes 
effect. 

§  3472.-2  Filing  of  qualification  statements. 

§  3472.2-1  Sole  part)-  in  interest  statement. 

Every  applicant  or  bidder  for  a  lease 
or  license  to  mine  shall  submit  to  the 
Bureau  of  Land  Management  State 
Office  having  jurisdiction  over  the 
lands  (43  CFR  Subpart  1821)  at  the 
time  of  filing  the  application  or  bid  a 
signed  statement  that  the  applicant  is 
the  sole  party  in  interest  in  the  appli¬ 
cation  or  bid,  and  the  lease  or  license 
to  mine,  if  issued.  If  the  applicant  or 
bidder  is  or  will  not  be  the  sole  party 
in  interest,  the  applicant  or  bidder 
shall  set  ’forth  the  names  of  the  other 
interested  parties  in  the  application  or 
bid.  A  separate  or  joint  statement 
shall  be  signed  by  them  and  by  the  ap- 
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plicant  or  bidder  setting  forth  the 
nature  and  extent  of  the  interest  of 
each  in  the  application  or  bid,  the 
nature  of  the  agreement  between 
them,  if  oral,  and  a  copy  of  such  agree¬ 
ment  if  written.  Such  separate  or  joint 
statement  of  Interest  and  WTitten 
agreement,  if  any.  or  a  statement  of 
the  nature  of  such  agreement,  if  oral, 
shall  accompany  the  application  or 
bid.  All  interested  parties  shall  furnish 
evidence  of  their  qualifications  to  hold 
such  interest  in  the  lease  or  license  to 
mine  including  a  statement  regarding 
knowledge  of  written  consent  from 
any  qualified  surface  owner  for  the 
area  involved  (43  CFR  Part  3427). 

§3472.2-2  Contents  of  qualification  state¬ 
ment. 

(a)  If  the  applicant  or  bidder  is  an 
individual,  he  shall  submit  a  signed 
statement  setting  forth  his  citizenship 
with  each  application  or  bid  for  a  li¬ 
cense  to  mine  or  lease. 

(b)  If  the  applicant  or  bidder  is  an 
association  or  partnership,  the  appli¬ 
cation  or  bid  shall  be  accompanied  by 
a  certified  copy  of  its  articles  of  associ¬ 
ation  or  partnership,  together  with  a 
statement  showing  (1)  that  It  is  au¬ 
thorized  to  hold  a  lease  or  license  to 
mine;  (2)  that  the  member  or  partner 
executing  the  lease  or  license  to  mine 
is  authorized  to  act  on  behalf  of  the 
association  or  partnership  in  such 
matters;  (3)  the  names  and  addresses 
of  all  members  owning  or  controling 
more  than  10  percent  of  the  associ¬ 
ation  or  partnership  and  their  citizen¬ 
ship  and  holdings. 

(c)  If  the  applicant  or  bidder  for  a 
lease  or  license  to  mine  is  a  corpora¬ 
tion,  it  must  submit  statements  show¬ 
ing  (1)  the  state  of  incorporation;  (2) 
that  the  corporation  is  authorized  to 
hold  leases  or  licenses  to  mine;  (3)  the 
names  of  the  officers  authorized  to  act 
on  behalf  of  the  corporation;  (4)  the 
percentage  of  the  corporation  voting 
stock  and  all  of  the  stock  owned  by 
aliens  or  those  having  addresses  out¬ 
side  of  the  United  States;  and  (5)  the 
name,  address,  citizenship,  and  acre¬ 
age  holdings  of  any  stockholder 
owning  or  controlling  10  percent  or 
more  of  the  corporate  stock  of  any 
class.  If  more  than  10  percent  of  the 
stock  is  owned  or  controlled  by  or  on 
behalf  of  aliens,  or  persons  who  have 
addresses  outside  of  the  United  States, 
the  corporation  shall  provide  their 
names  and  addresses,  the  amount  and 
class  of  stock  held  by  each  such 
person,  and  to  the  extent  known  to 
the  corporation  or  which  can  be  rea¬ 
sonably  ascertained  by  it,  the  facts  as 
to  the  citizenship  of  each  such  person. 
Any  applicant  who  has  previously 
filed  a  qualification  statement  may 
submit  either  a  serial  number  refer¬ 
ence  to  the  record  and  office  where 
the  statement  is  filed  or  a  new  qualifi¬ 


cation  statement.  Applications  on 
behalf  of  a  corporation  shall  be  accom¬ 
panied  by  proof  of  the  signatory's  au¬ 
thority  to  execute  the  instrument 
except  in  a  case  where  an  officer  of  a 
corporation  signs  an  application  on 
behalf  of  the  corporation. 

(d)  To  qualify  as  a  small  business  for 
the  purpose  of  bidding  on  any  tract  to 
be  offered  as  part  of  a  special  opportu¬ 
nity  lease  sale  for  small  businesses,  the 
bidder  shall  submit  evidence  demon¬ 
strating  qualification  under  13  CFR 
121. 

Ce)  Where  there  is  a  legal  guardian 
or  trustee,  the  following  shall  be  pro¬ 
vided:  a  certified  copy  of  the  court 
order  authorizing  the  guardian  or 
trustee  to  act  as  such  and  to  fufill  in 
behalf  of  the  minor  or  minors  all  obli¬ 
gations  of  the  lease  or  obligations  aris¬ 
ing  thereunder;  and  statements  by  the 
guardian  or  trustee  as  to  the  citizen¬ 
ship  and  holdings  of  each  of  the 
minors  and  as  to  the  trustee’s  own  citi¬ 
zenship  and  holdings,  including  hold¬ 
ings  for  the  benefit  of  other  minors. 

§3472.2-3  Signature  of  applicant. 

Every  application  or  bid  for  a  lease 
or  license  to  mine  shall  be  signed  by 
the  applicant  or  bidder  or  by  its  attor- 
ney-in-fact.  If  executed  by  an  attor¬ 
ney-in-fact  the  application  or  bid 
shall  be  accompanied  by  the  potver  of 
attorney  and  the  applicant's  own 
statement  as  to  citizenship  and  acre¬ 
age  holdings  unless  the  power  of  attor¬ 
ney  specificially  authorizes  and  em¬ 
powers  the  attorney-in-fact  to  make 
such  statement  or  to  execute  all  state¬ 
ments  which  may  be  required  under 
these  regulations. 

§3472.2-4  Special  qualification)*,  heirs,  and 
devisees  (estates). 

If  an  applicant  or  bidder  for  a  li¬ 
cense  to  mine  or  a  lease  dies  before 
the  license  to  mine  or  lease  is  issued, 
the  license  or  lease  shall  be  issued:  if 
the  estate  has  not  been  probated,  to 
the  executor  or  administrator  of  the 
estate;  if  probate  has  been  completed, 
or  is  not  required,  to  the  heirs  or  devi¬ 
sees;  and  if  there  are  minor  heirs  or 
devisees,  to  their  legal  guardian  or 
trustee.  The  lease  or  license  to  mine 
shall  not  issue  until  the  following  in¬ 
formation  has  been  filed: 

(a)  Where  probate  of  the  estate  has 
not  been  completed:  (1)  evidence  that 
the  person  who  acts  as  executor  or  ad¬ 
ministrator  has  the  authority  to  act  in 
that  capacity  and  to  act  on  the  appli¬ 
cation  or  bid;  (2)  evidence  that  the 
heirs  or  devisees  are  the  heirs  or  devi¬ 
sees  of  the  deceased  applicant  or 
bidder,  and  are  the  only  heirs  or  devi¬ 
sees  of  the  deceased:  and  (3)  a  state¬ 
ment  over  the  signature  of  each  heir 
or  devisee  concerning  citizenship  and 
holdings. 
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(b)  Where  the  executor  or  adminis¬ 
trator  has  been  discharged  or  no  pro¬ 
bate  proceedings  are  required:  (1)  a 
certified  copy  of  the  will  or  decree  of 
distribution,  if  any.  and  if  not.  a  state¬ 
ment  signed  by  the  heirs  that  they  are 
the  only  heirs  of  the  applicant  or 
bidder,  and  citing  the  provisions  of  the 
law  of  the  deceased’s  last  domicile 
showing  that  no  probate  Is  required; 
and  (2)  a  statement  over  the  signature 
of  each  of  the  heirs  or  devisees  with 
reference  to  citizenship  and  holdings, 
except  that  if  the  heir  or  devisee  is  a 
minor,  the  statement  shall  be  over  the 
signature  of  the  guardian  or  trustee. 

§3472.2-5  Special  qualifications,  public 
bodies. 

(a)  To  qualify  to  bid  for  a  lease  on  a 
tract  offered  for  sale  under  §3420.1-4 
of  this  title,  a  public  body  shall 
submit: 

(1)  Evidence  of  the  manner  in  which 
it  is  organized; 

(2)  Evidence  that  it  is  authorized  to 
hold  a  lease; 

(3)  Evidence  that  the  action  pro¬ 
posed  has  been  duly  authorized  by  its 
governing  body;  and 

(4)  A  definite  plan  to  produce  energy 
within  the  next  10  years  solely  for  its 
own  use  or  for  sale  to  its  members  or 
customers  (except  for  short-term  sales 
to  others). 

(b)  To  obtain  a  license  to  mine,  a 
municipality  shall  submit  with  its  ap¬ 
plication:  . 

(1)  Evidence  of  the  manner  in  which 
it  is  organized; 

(2)  Evidence  that  it  is  authorized  to 
hold  a  license;  and 

(3)  Evidence  that  the  action  pro¬ 
posed  has  been  duly  authorized  by  its 
governing  body. 

(c)  To  qualify  to  bid  for  a  lease  on  a 
tract  of  acquired  land  set  apart  for 
military  or  naval  purposes,  a  govern¬ 
mental  entity  shall  submit: 

(1)  Evidence  of  the  manner  in  which 
it  is  organized,  including  the  state  in 
which  it  is  located; 

(2)  Evidence  that  It  is  authorized  to 
hold  a  lease; 

(3)  Evidence  that  the  action  pro¬ 
posed  has  been  duly  authorized  by  its 
own  governing  body;  and 

(4)  Evidence  that  it  is  producing 
electricity  for  sale  to  the  public  in  the 
state  where  the  lands  to  be  leased  are 
located. 

(d)  If  the  material  required  in  para¬ 
graphs  (a),  (b).  or  (c)  of  this  section 
has  previously  been  filed,  a  reference 
to  the  serial  number  of  the  record  in 
which  it  has  been  filed,  together  with 
a  statement  as  to  any  amendments, 
shall  be  accepted. 
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Subpart  3473 — F*»i,  Rental*,  and  Royalties 
§3473.1  Payment*. 

§3473.1-1  Form  of  payment. 

Payments  shall  be  made  in  cash,  or 
by  money  order,  check,  certified 
check,  bank  draft,  or  bank  cashier’s 
cheek  payable  to  the  Bureau  of  Land 
Management  or  Geological  Survey,  as 
appropriate. 

§3473.1-2  Where  paid. 

(a)  Payments  for  all  licenses  to  mine 
shall  be  paid  to  the  Bureau  of  Land 
Management  State  Office  having  Ju¬ 
risdiction  over  the  land  (43  CFR  Sub¬ 
part  1821). 

<b)  Payments  of  all  rentals  for  non¬ 
producing  leases  shall  be  paid  to  the 
Bureau  of  Land  Management  State 
Office  having  jurisdiction  over  the 
land  (43  GFR  Subpart  1821). 

(c)  Rentals  and  royalties  on  produc¬ 
ing  leases  shall  be  paid  to  the  Geologi¬ 
cal  Survey  Mining  Supervisor  for  the 
area  in  which  the  lands  under  lease 
are  situated. 

§3473.1-3  When  paid. 

First  year’s  rental  for  preference 
right  leases  shall  be  remitted  at  the 
time  of  filing  the  applications.  First 
year’s  rental  for  competitive  leases 
shall  be  payable  when  required  by  de¬ 
cision.  Thereafter,  rental  for  all  leases 
shall  be  paid  in  accordance  with  the 
lease  provisions. 

§3473.2  Fees. 

§  3473.2-1  General  fee  provisions. 

A  filing  fee  of  $250.00  must  accom¬ 
pany  each  application  for  an  emergen¬ 
cy  lease,  exploration  license,  and  lease 
modification.  A  filing  fee  of  $50.00 
must  accompany  each  application  for 
approval  of  any  transfer  of  a  lease  or 
an  interest  therein.  The  fee  shall  be 
retained  as  a  service  charge  even  if  the 
application  is  rejected  or  withdrawn  in 
Whole  or  in  part.  An  application  not 
accompanied  by  the  filing  fee  will  not 
be  accepted  for  filing;  it  will  be  re¬ 
turned  to  the  applicant  without 
action. 

§  3473.2-2  Exemptions  from  fee  provi¬ 
sions. 

No  filing  fee  is  required  for 

(a)  Licenses  to  mine  to  relief  agen¬ 
cies  as  described  in  subpart  3440  of 
this  title;  or 

(b)  Preference  right  lease  applica¬ 
tions. 

§  3473.3  Rentals  and  royalties. 

§  3473.3-1  Rentals. 

(a)  The  annual  rental  per  acre  or 
fraction  thereof  on  any  lease  Issued  or 
readjusted  after  the  promulgation  of 
this  subpart  shall  not  be  less  than  $3. 
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The  amount  of  the  rental  will  be  speci¬ 
fied  in  the  lease. 

(b)  Until  a  lease  issued  before 
August  4,  1976,  is  readjusted,  the 
rental  paid  for  any  year  shall  be  cred¬ 
ited  against  the  production  or  advance 
royalties  for  that  year. 

(c)  On  leases  issued  or  readjusted 
after  August  4,  1976,  rental  payments 
may  not  be  credited  against  royalties. 

§3478.8-2  Royalties. 

(a)(1)  Royalty  rates  shall  be  deter¬ 
mined  on  an  individual  case  basis  prior 
to  lease  Issuance  and  upon  lease  read¬ 
justment.  For  competitive  leases,  ini¬ 
tial  royalty  rates  shall  be  set  out  in 
the  notice  of  lease  sale. 

(2)  A  lease  shall  require  payment  of 
a  royalty  of  not  less  than  12  Vi  percent 
of  the  value  of  the  coal  removed  from 
a  surface  mine. 

(3)  A  lease  shall  require  payment  of 
royalty  of  not  less  than  8  percent  of 
the  value  of  the  coal  removed  from  an 
underground  mine,  except  that  the  au¬ 
thorized  officer  may  determine  a 
lesser  amount,  but  in  no  case  less  than 
5  percent  If  conditions  warrant. 

(4)  The  value  of  coal  removed  from  a 
mine  is  defined  for  royalty  purposes  in 
30  CFR  211.63. 

CbXl)  The  Mining  Supervisor  shall 
have  the  discretion,  upon  the  request 
of  the  lessee,  to  authorize  the  pay¬ 
ment  of  an  advance  royalty  in  lieu  of 
continued  operation  for  any  particular 
year. 

(2)  The  advance  royalty  for  each 
lease  shall  be  based  on  a  percentage  of 
the  value  of  a  minimum  number  of 
tons  of  coal,  and  the  percentage  shall 
not  be  less  than  the  percentage  pre¬ 
scribed  in  that  lease  for  the  produc¬ 
tion  royalty.  For  any  lease  issued  after 
August  4,  1976,  the  minimum  number 
of  tons  shall  be  determined  on  a 
schedule  sufficient  to  exhaust  the 
Leased  reserves  in  40  years  from  the 
approval  date  of  the  LJdU  mining  plan 
of  which  the  lease  Is  a  part;  for  any 
lease  Issued  before  August  4,  1976,  the 
minimum  number  of  tons  shall  be  de¬ 
termined  on  a  schedule  sufficient  to 
exhaust  the  leased  reserves  in  40  years 
from  June  1,  1976. 

(3)  The  use  of  advance  royalties  in 
lieu  of  continued  operation  shall  not 
be  permitted  for  more  than  a  total  of 
10  years  during  the  life  of  any  lease, 
including  the  life  of  the  lease  after  re¬ 
adjustment.  No  payment  of  an  ad¬ 
vance  royalty  during  the  first  20  years 
of  a  lease  Issued  after  August  4,  1976, 
may  be  used  as  credit  against  produc¬ 
tion  royalty >due  after  the  20th  year  of 
that  lease. 

(4)  The  Mining  Supervisor  may, 
upon  notifying  the  lessee  six  months 
in  advance,  cease  to  accept  advance 
royalties  in  lieu  of  the  requirement  of 
continued  operation. 
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(c)  An  overriding  royalty  interest 
shall  not  be  created  by  a  lease  trans¬ 
fer,  surface  owner  consent,  or  other¬ 
wise  (1)  that  exceeds  50  percent  of  the 
rate  of  royalty  first  payable  to  the 
United  States  under  the  lease  or  (2) 
that,  when  added  to  any  other  overrid¬ 
ing  royalty  interest,  exceeds  that  per¬ 
centage.  Where  an  interest  in  the 
leasehold  or  operating  agreement  is 
transferred,  the  transferor  may 
retain  an  overriding  royalty  in  excess 
of  the  above  limitation  if  he  shows  to 
the  satisfaction  of  the  Bureau  of  Land 
Management  that  he  has  made  sub¬ 
stantial  investments  for  improvements 
on  the  land  covered  by  the  transfer 
that  would  justify  a  higher  payment. 

(d) (1)  In  order  to  encourage  the 
greatest  ultimate  recovery  of  coal,  and 
in  the  interest  of  conservation,  the 
Secretary,  whenever  he  determines  it 
necessary  to  promote  development  or 
finds  that  the  lease  cannot  be  success¬ 
fully  operated  under  its  terms  may 
waive,  suspend,  or  reduce  the  rental  or 
minimum  royalty,  but  not  advance 
royalty,  or  reduce  the  royalty  on  an 
entire  leasehold,  or  on  any  deposit, 
tract,  or  portion  thereof,  except  that 
in  no  case  shall  the  royalty  be  reduced 
below  12  Vt  percent  for  surface  mined 
coal,  or  5  percent  for  underground 
coal. 

(2)  An  application  for  any  of  the 
above  benefits  shall  be  filed  in  tripli¬ 
cate  in  the  office  of  the  Mining  Super¬ 
visor.  The  application  shall  contain 
the  serial  number  of  the  lease,  the 
Bureau  of  Land  Management  State 
Office,  the  name  of  the  record  title 
holder  and  any  operator  or  sublessee, 
and  the  description  of  the  lands  in  the 
manner  provided  by  §3471.1  of  this 
title. 

(i)  Each  application  shall  include  the 
number  and  location  of  the  mine,  a 
map  showing  the  extent  of  the  mining 
operations,  a  tabulated  statement  of 
the  coal  mined  and  subject  to  royalty 
for  each  month  covering  a  period  of 
not  less  than  12  months  immediately 
prior  to  the  date  of  filing  of  the  appli¬ 
cation,  and  the  average  production  per 
day  mined  for  each  month,  with  com¬ 
plete  information  as  to  why  the  mini¬ 
mum  production  or  continued  oper¬ 
ation  requirement  was  not  met. 

(ii)  Each  application  shall  contain  a 
detailed  statement  of  expenses  and 
costs  of  operating  the  entire  lease,  the 
income  from  the  sale  of  coal,  and  all 
facts  indicating  whether  the  mines  can 
be  successfully  operated  upon  the  roy¬ 
alty  or  rental  fixed  in  the  lease.  Where 
the  application  is  for  a  reduction  in 
royalty,  full  information  shall  be  fur¬ 
nished  as  to  whether  royalties  or  pay¬ 
ments  out  of  production  are  paid  to 
parties  other  than  the  United  States, 
the  amounts  so  paid,  and  efforts  made 
to  reduce  them,  if  any. 
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(ill)  The  applicant  shall  also  file  a 
copy  of  agreements  between  the  lessee 
and  the  holders  of  any  royalty  inter¬ 
ests  to  a  permanent  reduction  of  all 
other  royalties  from  the  leasehold  so 
that  the  total  royalties  owed  the  hold¬ 
ers  of  royalty  interests  will  not  be  in 
excess  of  one-half  of  the  Government 
royalties,  should  the  royalty  reduction 
be  granted. 

§  3473.4  Suspension  of  operations,  produc¬ 
tion,  and  payment  obligations. 

(a)  Application  by  a  lessee  for  relief 
from  any  operating  and  producing  re¬ 
quirements  of  a  lease  shall  be  filed  in 
triplicate  in  the  office  of  the  Mining 
Supervisor.  By  Department  Order  No. 
2699  and  Geological  Survey  Order  No. 
218  of  August  11,  1952,  the  Mining  Su¬ 
pervisor  is  authorized  to  act  on  appli¬ 
cations  for  suspension  of  operations  or 
production,  or  both,  filed  pursuant  to 
this  section  and  to  terminate  suspen¬ 
sions  of  this  kind  which  have  been  or 
may  be  granted. 

(b)  The  term  of  any  lease  shall  be 
extended  by  adding  thereto  any  period 
of  suspension  of  all  operations  and 
production  during  such  term  in  ac¬ 
cordance  with  any  direction  or  assent 
of  the  Mining  Supervisor. 

(c)  A  suspension  shall  take  effect  as 
of  the  time  specified  in  the  direction 
or  assent  of  the  Mining  Supervisor. 
Rental  and  minimum  royalty  pay¬ 
ments  will  be  suspended  during  such 
period  of  suspension  of  all  operations 
and  production,  beginning  with  the 
first  day  of  the  lease  month  on  which 
the  suspension  of  operations  and  pro¬ 
duction  becomes  effective.  If  the  sus¬ 
pension  of  operations  and  production 
becomes  effective  on  any  date  other 
than  the  first  day  of  the  lease  month, 
rental  and  minimum  royalty  payments 
shall  be  suspended  beginning  with  the 
first  day  of  the  lease  month  following 
such  effective  date.  The  suspension  of 
rental  and  minimum  royalty  payments 
shall  end  on  the  first  day  of  the  lease 
month  in  which  operations  or  produc¬ 
tion  is  resumed.  Where  rentals  are 
creditable  against  royalties  and  have 
been  paid  in  advance,  proper  credit 
shall  be  allowed  on  the  next  rental  or 
royalty  due  under  the  lease. 

(d)  The  minimum  annual  production 
requirements  of  a  lease  shall  be  pro¬ 
portionately  reduced  for  that  portion 
of  a  lease  year  for  which  suspension  of 
operations  and  production  is  directed 
or  granted  by  the  Secretary  in  the  in¬ 
terest  of  conservation. 

(e)  A  suspension  under  this  section 
shall  not  be  granted  on  a  lease  issued 
after  August  4,  1976,  on  which  the 
lessee  has  not  met  its  diligent  develop¬ 
ment  obligations  unless  administrative 
action  caused  the  lessee’s  delay  or  fail¬ 
ure  to  comply  with  those  obligations. 


Subport  3474— Bonds 

§  3474.1  Bonding  requirements. 

(a)  Before  a  lease  or  license  to  mi. 
may  be  issued,  one  of  the  following 
forms  of  compliance  bond  shall  be  fur¬ 
nished: 

(1)  Corporate  surety  bonds; 

(2)  Cash;  or 

(3)  Personal  lease  bonds  secured  by 
negotiable  U.S.  bonds  of  a  par  value 
equal  to  the  amount  of  the  required 
surety  bond,  together  with  a  power  of 
attorney  executed  on  a  form  approved 
by  the  Director. 

(b)  The  applicant  or  bidder  shall  file 
the  compliance  bond  in  the  proper 
office  within  30  days  of  receiving 
notice.  An  original  bond  shall  be  fur¬ 
nished  on  a  form  provided  by  the  Di¬ 
rector. 

(c)  The  period  of  liability  for  the 
compliance  bond  shall  not  be  termi¬ 
nated  until  the  lease  account  is  in 
good  standing. 

(d)  The  bonding  obligation  for  a  new 
lease  may  be  met  by  an  adjustment  to 
an  existing  bond  covering  another 
lease  within  the  same  logical  mining 
unit. 

§  3472.4  Type  of  bond  required. 

(a)  A  compliance  bond  lease  or  li¬ 
cense  to  mine,  conditioned  upon  com¬ 
pliance  with  all  provisions  of  the  lease 
or  license  to  mine  except  reclamation, 
shall  be  furnished  in  the  amount  de¬ 
termined  by  the  authorized  officer. 
The  amount  of  the  bond  may  be 
changed  if  the  authorized  officer  con¬ 
siders  such  a  change  to  be  proper  and 
necessary. 

(b)  A  reclamation  bond  may  be  re¬ 
quired  in  accordance  with  30  CFR 
Part  742. 

(c)  For  exploration  licenses,  a  com¬ 
pliance  bond  must  be  furnished  in  ac¬ 
cordance  with  §  3410.3-7  of  this  title. 

§  3474.3  Qualified  sureties. 

The  authorized  officer  will  notify 
those  leaseholders  who  have  nation¬ 
wide  or  statewide  bonds  at  the  time  of 
issuance  of  this  subpart  of  the  require¬ 
ment  to  secure  a  separate  compliance 
bond  for  each  lease  in  the  amount  de¬ 
termined  by  the  authorized  officer  to 
be  proper  and  necessary.  A  list  of  com¬ 
panies  holding  certificates  of  authori¬ 
ty  from  the  Secretary  of  the  Treasury 
under  the  Act  of  July  30,  1947  (6 
U.S.C.  6-14)  as  acceptable  sureties  on 
Federal  bonds  is  published  annually  in 
the  Federal  Register. 

§3474.4  Default, 

When  the  surety  makes  payment  to 
the  Government  of  any  indebtedness 
due  under  a  lease,  the  face  amount  of 
the  surety  bond  and  the  surety’s  liabil¬ 
ity  thereunder  shall  be  reduced  by  the 
amount  of  such  payment. 
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Subpart  3475 — Loom  Ttrmi 

§  3475.1  Duration  of  leases. 

Leases  shall  be  issued  for  a  period  of 
20  years  and  so  long  thereafter  as  the 
condition  of  continued  operation  is 
met.  If  the  condition  of  continued  op¬ 
eration  is  not  met  the  lease  will  be 
cancelled  as  provided  in  {3452.2  of 
this  title. 

{  3475.2  Dating  of  leases. 

(a)  Leases  will  be  dated  and  made  ef¬ 
fective  the  first  day  of  the  month  fol¬ 
lowing  the  date  signed  by  the  author¬ 
ized  officer.  However,  upon  receipt  of 
a  prior  written  request,  the  authorized 
officer  may  date  a  lease  to  be  effective 
on  the  first  day  of  the  month  in  which 
it  is  signed. 

(b)  Future  interest  leases  shall 
become  effective  on  the  date  of  vest¬ 
ing  of  title  to  the  minerals  in  the 
United  States  as  stated  in  the  lease. 

$  3475.3  Land  description. 

Compliance  with  {  3471.1  of  this  title 
is  required. 

§  3475.4  Diligent  development  and  contin¬ 
ued  operation. 

(a)  Each  lease  shall  require  (1)  dili¬ 
gent  development,  and  (2)  either  (i) 
continued  operation  except  when  op¬ 
erations  under  the  lease  are  interrupt¬ 
ed  by  strikes,  the  elements,  or  casual¬ 
ties  not  attributable  to  the  lessee,  or 
(ii)  in  lieu  thereof,  when  the  Secretary 
determines  that  the  public  interest 
will  be  served,  payment  of  an  advance 
royalty  as  described  in  §  3473.3-2(b)  of 
this  title. 

(b)  For  coal  leases  issued  before 
August  4,  1976,  the  10-year  period  for 
achieving  diligent  development  may  be 
increased  as  follows: 

(1)  Upon  application  by  the  lessee, 
the  10-year  period  shall  be  extended 
by  an  amount  of  time  equal  to  the 
period  during  which  diligent  develop¬ 
ment  is,  in  the  opinion  of  the  Secre¬ 
tary,  significantly  impaired  by  (i)  a 
strike,  the  elements,  or  casualties  not 
attributable  to  the  lessee,  (ii)  an  ad¬ 
ministrative  delay  in  the  Department 
which  is  not  caused  by  the  lessee’s 
action,  (iii)  extraordinary  circum¬ 
stances  not  attributable  to  the  lessee 
and  not  foreseeable  by  a  reasonably 
prudent  operator.  In  determining 
whether  any  of  the  conditions  listed  in 


subdivisions  or  (i),  (ii).  (iii)  of  this 
paragraph  occurred  and  whether  one 
or  more  of  those  conditions  did,  in 
fact,  significantly  impair  diligent  de¬ 
velopment.  the  Secretary’s  finding 
shall  be  final.  The  Secretary  shall, 
however,  not  find  to  be  an  extraordi¬ 
nary  circumstance  under  subdivision 
(iii)  any  condition  arising  out  of  nor¬ 
mally  foreseeable  business  risks  such 
as:  fluctuations  in  prices,  sales,  or 
costs,  including  foreseeable  costs  of 
compliance  with  requirements  for  en¬ 
vironmental  protection;  commonly  ex¬ 
perienced  delays  in  delivery  of  sup¬ 
plies  or  equipment;  or  inability  to 
obtain  sufficient  sales. 

(2)  Upon  application  by  the  lessee, 
the  Secretary  may  grant  one  exten¬ 
sion,  not  exceeding  five  years,  of  the 
10-year  period  because  of  (i)  time 
needed  to  complete  development  of 
advanced  technology,  e.g.,  in  situ,  gasi¬ 
fication  or  liquefaction  processes;  (ii) 
the  magnitude  of  the  project  (ordinar¬ 
ily  magnitude  means  a  mine  in  which 
the  production  in  the  first  year  after 
the  end  of  the  extended  period  for 
diligent  development  is  expected  to  be 
at  least  two  million  tons  if  an  under¬ 
ground  mining  operation  or  five  mil¬ 
lion  tons  if  a  surface  mining  oper¬ 
ation);  or  (iii)  a  contract  which  is  a 
firm  commitment  for  the  sale  or  use  of 
the  first  one-fortieth  of  the  LMU  re¬ 
serves  after  the  10-year  period.  Re¬ 
gardless  of  the  reason  for  granting  an 
extension,  the  lessee  shall  produce  the 
first  one-fortieth  of  the  LMU  reserves 
before  the  end  of  the  extended  term. 

(c)  At  the  time  when  the  Secretary 
grants  an  extension  under  paragraphs 
(a)  and  (b)  of  this  section,  the  lessee 
shall  be  notified  of  the  revised  date  by 
which  coal  shall  be  produced  in  com¬ 
mercial  quantities. 

§  3475.5  Logical  mining  unit 

(a)  Criteria  for  approving  or  direct¬ 
ing  establishment  of  an  LMU  are 
found  in  30  CFR  211.80.  Each  lease 
shall  automatically  be  considered  to 
constitute  an  *LMU  on  the  effective 
date  of  the  lease  or  June  1,  1976, 
whichever  is  later.  The  lease  LMU 
may,  at  a  later  date,  by  enlarged  by 
the  addition  of  other  Federal  leases  or 
with  interests  in  non-Federal  coal  de¬ 
posits.  or  both.  An  LMU  containing 
any  interest  other  than  a  single  Feder¬ 
al  lease  shall  become  effective  only  at 
the  direction  of  the  Mining  Supervi¬ 


sor,  or  by  designation  during  the 
normal  tract  delineation  phase  of  the 
coal  activity  planning  process,  or  upon 
its  approval  by  the  Mining  Supervisor 
when  requested  by  the  lessee.  The 
Mining  Supervisor  shall  not  direct  or 
approve  the  establishment  of  such  an 
LMU  unless  it  is  determined  that  the 
maximum  economic  recovery  of  all 
Federal  coal  deposits  in  the  LMU  will 
be  achieved.  The  boundaries  of  an 
LMU  may  later  be  changed  either 
upon  application  by  the  lessee  and 
with  the  approval  of  the  Mining  Su¬ 
pervisor  after  consultation  with  the 
authorized  officer,  or  by  direction  of 
the  Mining  Supervisor  after  consulta¬ 
tion  with  the  authorized  officer. 

(b)  When  a  lease  is  included  in  an 
LMU  with  other  Federal  leases  or  with 
interests  in  non-Federal  coal  deposits, 
the  terms  and  conditions  of  the  lease 
shall  be  amended  so  that  they  are  con¬ 
sistent  with  the  requirements  imposed 
on  the  LMU  of  which  it  has  become  a 
part.  In  particular,  diligent  develop¬ 
ment,  continued  operation,  and  pro¬ 
duction  in  commercial  quantities  any¬ 
where  within  the  LMU,  with  respect  to 
either  Federal  or  non-Federal  coal  de¬ 
posits.  shall  be  considered  to  have  oc¬ 
curred  on  each  Federal  lease  in  the 
LMU.  The  rental  and  royalty  pay¬ 
ments  of  all  Federal  leases  in  an  LMU 
shall  be  combined,  and  advance  royal¬ 
ties  paid  on  any  Federal  lease  in  that 
LMU  may,  at  the  request  of  the  lessee, 
be  credited  against  those  combined 
royalties. 

(c)  The  lessee  may,  upon  approval  of 
the  authorized  officer,  surrender  the 
rights  to  any  coal  deposits.  If  these 
rights  are  surrendered,  the  LMU  re¬ 
serves  shall  be  adjusted.  When  the 
Mining  Supervisor  is  determining  the 
LMU  reserves,  the  lessee  shall  be  con¬ 
sulted  about  any  coal  deposits  subject 
to  the  lease  which  the  lessee  does  not 
intend  to  mine.  The  lessee  shall  also 
be  consulted  about  the  rights  the 
lessee  is  prepared  to  surrender  to  de¬ 
crease  the  LMU  reserves  upon  which 
the  requirements  of  diligent  develop¬ 
ment,  continued  operation,  and  pro¬ 
duction  in  commercial  quantities  will 
be  based. 

Guy  R.  Martin, 

Assistant  Secretary  of  the  Interior. 

March  13. 1979. 
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